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THE PRESIDENT (Hon Clive Griffiths) took the Chair at 2.30 pm, and read prayers.

BILLS (3) - ASSENT
Message from the Governor received and read notifying assent to the following emls -

1. Industrial Relations Amendment Bill
2. Taxation Legislation Amendment Bill
3I Acts Amendment (Annual Valuations and Land Tax) Bill

MOTION - URGENCY
Leedervile Primary School, Closure

THE PRESIDENT (Hon Clive Griffiths): I have received the following letter -

The President, the Legislative Council, WA
Dear Mr President
I write to give notice that at today's sitting it is my intention to move under
standing order No 72 that the house at its rising adjourn until 9.00 am on
December 25th 1993, for the purpose of discussing:

(a) The announcement by the Minister for Education that the
Leederville Primary School will be closed.

(b) The circumstances of that closure in the light of a joint Ministry of
Education and P & C working party report which provided a
compelling case for the school to remain open.

(c) The Minister's action in closing the school despite strong
representation from the school community that it wishes the school
to remain open.

(d) The future of other schools which may be facing closure, and the
amount of consultation which can be expected by school and
general communities prior to the announcement being made by the
Minister.

Your sincerely
Bob Thomas
Member for the South West Region

Before we can proceed to discuss this proposal, an indication should be given by at least
four members rising in their places that they support the proposal
[At least four members rose in their places.]
HON BOB THOMAS (South West) [2.38 pm]: Mr President -

Hon N.F. Moore: It was good of you to give us notice, which you used to complain
about when in Government.
Hon BOB THOMAS: The Minister has correctly indicated that I did not give notice to
the Government and I apologise for that.
Hon George Cash: It is an ambush tactic.
Several members inteijected.
The PRESIDENT: Order! We have been in this place for seven minutes, half of which
rime I took up asking somebody on high to guide us in all our undertakings and ensure



we acted with decorum int this place. Less than two minutes later, a slanging match has
started. If honourable members think that, after sitting so late last night, I will tolerate
interjections all afternoon, this Chamber will be pretty bare by tonight because there will
not be many members left in it. Hon Bob Thomas quite properly has the floor and I ask
him to address me.
Hon BOB THOMAS: I move -

That the House at its rising adjourn until 9.00 am on 25 December 1993.
I sometimes wonder whether one should be honest and offer an apology. Through an
oversight I neglected to provide the Government with a copy of the motion I intended to
move today. I had it with me, and I now pass a copy to the Minister through the
attendant. The Leederville Primary School is being punished because it voted Labor at
the last State election.
Hon N.F. Moore: I do not think it did, if the truth be known.
Hon BOB THOMAS: It is also being punished because it has former-Premier Carmen
Lawrence as its local MLA. It is also being singled out, quite cynically, by the Minister
because he wants to use the closure of this school to ingratiate himself with his own
constituency by establishing the distance education centre there.
Hon E.J. Charlton: That is a terrible thing to say.
Hon Derrick Tomlinson: Tell us about Middle Swan while you are at it.
Hon BOB THOMAS: As a result of that this school has been singled out for this
attention. One can easily confirm this by looking at the way the school is being treated
by the Minister in the way he announced this decision. Yesterday, 30 November. the
Minister put out a press release arbitrarily indicating that the school would close at the
end of this school year and that the site would then become part of an educational
precinct involving the Leederville TAPE, the TAPE External Studies College and the
Leederville centre for distance education. Not too much consultation occurred before
that announcement was made, but there was some window dressing given to the way the
Minister went about this process. He cynically set up the Leederville Primary School
working party early in October and gave it a very tight time frame to consider a number
of issues and to report back to the Ministry.
Hon N.F. Moore: I did not set that up at all.
Hon BOB THO0MAS: In doing so. the Minister placed an enormous burden on that
working party to analyse accurately all of the data and issues and report back to the
Ministry by the end of October. During October the Minister referred on a number of
occasions to the fact that he was considering using that site for the distance education
centre. I refer to the Mansard on 21 October when Hon Graham Edwards asked the
Minister a question about Leederville Primary School and the Minister stated -

The reason that Leederville Primary School is being singled out, in a sense, for
attention at this time is the requirement for us to utilise that building for distance
education in the event of the school's closing.

On 21 October the Minister already had it firmly in his mind that an appropriate use of
that site was for the distance education centre.
Hon N.F. Moore: That is why it was considered in the firt place.
Hon BOB THOMAS: This is even though the working party had been set up and given
an improper amount of time to consider all of the issues associated with the closure of
that school. I took great offence at some comments made by the Minister in his answer
to that question asked on 21 October, because he referred to the hearings of the Estimates
Committee which were conducted at four o'clock on the previous day at which he was
the Minister responsible for the Division being considered. Representatives of the
Leederville Primary School had come up to Parliament House to meet with the Minister.
He had asked his Parliamentary Secretary, Mr Fred Tubby, to meet with them because he
was unable to meet them himself. He apparently was busy with something at one of the
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colleges in town and was unable to be here and could not arrive back until just in time for
the Estimates Committee. The school representatives, having seen Mr Tubby, then came
into the Legislative Council and filled the Public Gallery and observed some of those
proceedings. Hon Norman Moore was visibly disturbed about this. He was quite
anxious about their presence.
Hon N.F. Moore: That is rubbish. I was a bit anxious for the poor old Hansard reporter
trying to hear what was being said.
Hon BOB THOMAS: The Minister then indicated his intolerance of the school
representatives coming here and making that quite passive protest in this Chamber and
making sure he was aware of their presence. The next day in question time the Minister
referred twice to the school having been present and used the spurious argument that he
was trying only to ensure that the Hansard reporter was able to hear the proceedings. I
was chairing that particular proceeding of the Estimates Committee.
Hon N.F. Moore: You can talk to the Hansard reporter.
Hon BOB THOMAS: I was aware there was some noise coming from the gallery.
Hon N.F. Moore: You were as weak as water.
Hon Mark Nevill: You are reflecting on the Chair.
Hon BOB THOMAS: Mr President, I do not intend to ask the Minister to withdraw that
comment because it is typical of the behaviour we get from him. I was in the Chair and I
was aware of the noise coming from the gallery, but it was not sufficiently loud to
prevent the Hansard reporter from hearing the answers being given by the Minister and
the representatives from that agency which was under discussion.
Hon E.J. Charlton: Tell us about Leederville.
Hon BOB THOMAS: I decided that it was far better for us to put up with the small
amount of noise we were hearing from gallery rather than ask them to leave, because I
could see there would be a huge media event if this school had been kicked out of the
Chamber. I did the Minister a favour.
Hon N.F. Moore: Why would you think about kicking them out? You said they did not
cause any trouble.
The PRESIDENT: Order! Minister, stop your interjecting. I am trying to find out which
of these four sections of his letter Hon Bob Thomas is currently speaking to.
Hon BOB THOMAS: I am speaking to the first section, Mr President; that is, the
announcement by the Minister for Education that the Leederville Primary School would
be closed. We need to discuss that. I am saying that the Minister did not give enough*
time to the Leederville Primary School waiting party to consider the issues. He gave it
one month. That was not enough time for its members to set themselves up and consider
all of the data and issues.
The PRESIDENT: Order! I do not mind the member saying that, but I cannot see the
relevance of somebody making a noise in dhe public gallery.
Hon BOB THOMAS: I was pointing out to the Minister, after one of his rude
interjections, that during his reply to the question asked on 21 October the Minister
referred - quite inappropriately - to the actions of the students while they were present in
this Chamber. I found his remarks offensive but I was not here during question time to
pull him up on that. This is the first opportunity I have had.
Hon E.J. Charlton: Now you have done it.
Hon BOB THOMAS: This decision needs to be examined by this House urgently
because, as I have said, it appears to have been a foregone conclusion. The Minister
telegraphed his intentions during October and then gave the working party insufficient
time to be able to deal the matters that it should have dealt with. I will come back later
on to some of issues it dealt with.
The second issue that I raise, paragraph (1b), is the circumstances of that closure in the
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light of the joint Ministry of Education and parents and citizens' association working
party report which provides a compelling case for the school to remain open.
Hon Derrick Tomlinson: How many pupils are there?
Hon BOB THOMAS: I will come to that.
Hon E.J. Charlton: It might be about 50.
Hon BOB THOMAS: If people were to read the report of the working party objectively
they would see there is a compelling case to keep the school open.
Hon E.J. Charlton: What does Carmen think?
Hon BOB THOMAS: Hon Derrick Tonmlinson rightly indicated that enrolments need to
be considered. Again, we need to pull up the Minister, because he has been suggesting
that 57 students attend the school. In fact, 77 students are currently enrolled at the school
plus its preprimary class.
Hon Derrick Tomlinson: How many were at Middle Swan when your Government
closed it down?
Hon BOB THOMAS: That is irrelevant because we are now talking about Leederville
Primary School. Leederville Primary School has an enrolment far higher than what the
Minister told members of the Press. We are also aware that the ministry projects next
year there will be 54 students at that school excluding the preprimary students. That is a
conservative estimate from the ministry, so that will be the lowest number of students at
that school projected in a trough. The number will start to increase once more the year
after that, again referring to conservative estimates of enrolments at that school over the
next few years. As I said, the 1994 figure represents the lowest enrolment that school
will experience according to the Minister for Education. Th1ere will be 54 students in
years 1 to 7 at that school, but we see that in future years the numbers enrolled at that
school will rise quite quickly; in fact, by 150 per cent over the next five years to 129
students, excluding the 25 preprimary. This is a 150 per cent increase over five years,
and those are conservative figures used by the ministry.
Hon N.F. Moore: Get it right! Make sure you get your figures absolutely correct before
you make a fool of yourself.
lion BOB THOMAS: I have figures here from the working party that indicate the
number will increase to 129 in 1999, which is a 150 per cent increase on the figure
projected for next year.
Hon E.J. Charlton: That is if none leaves in the meantime.
Hon BOB THOMAS: The reason for this is that there are some significant demographic
changes happening in the feeder suburbs for that school. The number of children of
school age in that area is relatively small, but there is a large bubble of preschool age
children who will feed into the system over the next five years, representing an increase
of 150 per cent, as I have said. The P & C association working party disputes those
figures and says the numbers are probably far higher. It conducted a community survey
of 1 000 households, and it should be commended for the effort. It found that the number
it expected to attend the school will be far higher than the 129 children estimated by the
ministry. 'The Opposition is obviously opposed to the closure of this school, and we have
been asking questions of the Minister for a number of months now. One of the questions
was asked by the Leader of the Opposition, Dr Carmen Lawrence, who represents that
area. On Thursday, 9 September, she asked -

What are the criteria for closing schools?
The Minister replied -

Using past practices the Ministry identified four schools for possible closure for
1994 under the following criteria:

Remember that Leederville Primary School is probably one of the schools in the four. It
continues -
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(1) Record of sustained historical and projected decline in student enrolnments;
(2) a significant surplus of underutilised classrooms;
(3) sufficient capacity at local schools, within a reasonable distance, to absorb

displaced students in permanent accommodation;
(4) best use of public assets including alternative use;
(5) equity of delivery of educational services (very small schools cannot offer

the same range of subjects or activities as larger schools);
(6) request from communities to close schools;
(7) the potential to sustain the viability of neighbouring schools.

The Minister indicated that on each of those seven criteria, excluding (6), which is the
request from communities to close schools, it was found that Leederville Primary School
met those criteria for closing the school. Obviously, given the amount of community
support for the retention of the school, (6) should be excluded.
I will discuss a couple of the more polemic criteria today. Perhaps Hon John Cowdell
will pick up those areas I miss. I have indicated that the P & C association has disputed
the figures used by the ministry to justify closing the school. I tend to agree with it
because, as I have shown, the numbers will increase by 150 per cent over the next five
years. We are looking at a decision based on the lowest that enrolment will be, if we use
the ministry's conservative figures, but if we use the figures that the P & C association is
using, we see that the growth in the number of school children will be far higher. It is
wrong for the Minister to make a decision based on one year's enrolment when he knows
that in future years -

Hon Derrick Tomlinson: What about the projections for Rivervale when you closed it?
Hon BOB THOMAS: I hear comments from the detritus of the Liberal Party, Hon
Derrick Tomlinson, and I know he is trying to rehabilitate himself in the Liberal Party
and thinks he has a chance of picking up a ministry in February, but he should leave this
issue alone because it goes further than his own short term political ambitions.
Hon Derrick Tomlinson: Raise yourself to my level and answer the question from the
detritus: How many were at Rivervale when you closed it?
Hon BOB THOMAS: Mr President, I know you will not allow me to talk about that
issue, and I will not.
The third of those criteria nominated for closing the school was the sufficient capacity of
neighbouring schools within a reasonable distance to absorb displaced students in
permanent accommodation. I have already shown that a minimum of 54 and probably 79
students will be displaced next year along with the 25 from the kindergarten. In future
years it will be far higher. There are schools in the general region of Leederville Primary
which will be expected to pick up those students; for example, North Perth Primary and
Mt Hawthorn Primary. Some people in the ministry even expected that Highgate and
Lake Monger Primary Schools would be used for these children to be bused to absorb
some of the increase. I reject the idea that children should be bused anywhere.
Displacement from the school in their area will place a lot of pressure on the surrounding
schools. The woring party's report, using the most conservative figures. shows that by
at least 1997 extra classrooms will have to be built at the surrounding schools. At the
moment those schools are working almost to capacity, so they do not have the capacity to
absorb those children without either building new classrooms or having tranisportables
brought in. The figures from the ministry show that in that regional grouping 600-odd
children are attending those schools. By the year 1999 it is estimated that there will be
800-odd children, which is an increase of 30 per cent in that region. It cannot be
expected that three schools will absorb those additional numbers as well as taking the
children displaced from the Leederville Primary School. However, the situation is worse
than that. When the ministry did its calculations on the likely impact of that school's
closure on the other schools in that area it used an avenage of 30 students a classroom and
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excluded the speciality teaching areas of music, drama, arts and the like, and said that
those classrooms will be used for school classrooms. That means that the surrounding
schools will not only give up valuable space for the students displaced from the primary
school, but also be expected to forgo areas which are currently utilised for specialist
teaching purposes. Notwithstanding projected growth, that will place much strain on the
other school communities. It will also place much strain on many other schools around
the State.
One way of creating extra classroom space in schools is to provide demountable rooms.
Those of us from country electorates, especially south west regions which are growing
very quickly, know the difficulties of obtaining demountable classrooms. The Denmark
High School this year tried to obtain a classroom for which it qualifies. That school has
sufficient students for 13 classrooms, but it has only 12 classrooms and no deniountables
were available. Other areas are in the seine situation. This Minister has personally
intervened in some circumstances; I am thinking of the Goomalling school where he
allowed a demountable to stay at that school even though it did not qualify for that
classroom. That created problems for other schools, especially the Denmark school
which qualified for a classroom. With the closure of this school - it is expected the
displaced children will be absorbed by the surrounding schools - transportables will be
needed to house some students. Again, that will place much more pressure on the
schools which desperately need those transportables.
I also want to take issue with the Minister Over his press release in which he said that the
Leederville school buildings were necessary for housing the distance education centre.
He indicated it would be part of some grand scheme to become an education precinct in
conjunction with the Leederville technical centre and the other Leederville school. From
my information, if the distance education centre were to utilise the Leederville Primary
School buildings it would fully use all that space. As a result, a building program will be
required there to adequately house the expansion.
Hon Mark Nevill: Why don't you put some maths and science teachers in the country?
The PRESIDENT: Order! I draw the attention of the member who is reading a
newspaper to the fact that it is totally unacceptable in this place. I suggest he refrain
from doing so.
Hon BOB THOMAS: I mistakenly thought Hon Phil Lockyer was still here! Surely it
would be more logical if the Minister were to find a more suitable site which did not need
that building program. The money required for that would therefore be available for the
schools that desperately need it. For example, the Albany Senior High School needs
much money spent on it, to which this Minister seems stridently opposed.
Hon N.F. Moore: Why don't you try to get your facts straight occasionally? You make
the most outrageous comments.
Hon BOB THOMAS: One other option would be to increase the capacity of the
Leederville Primary School by bringing in demountables. However, that would place
more pressure on country schools which need those facilities.
The third issue raised in this urgency motion is the Minister's action in closing the
school, despite strong representation from the school community. The Minister should
be very impressed by the community involvement that the school has been able to
mobilise; it has already been highly acclaimed. Twenty-five per cent of families at that
school regularly attend parents and citizens' association meetings. They have an
impressive fund raising capacity for the size of the school, having raised the huge
amounts of $6 000 and $8 000 a year at various functions. It is therefore not unexpected
that the community rallied to this school's plight in the way it did. The school has
managed to present a petition to this Parliament signed by 550 people requesting that the
school not close. In addition, hundreds of people have attended public meetings at the
school to protest against its closure. There is also very strong support from all the
businesses in that area to keep it open. I point out to the Minister that that is his party's
traditional constituency.
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Hon N.F. Moore: You said at the beginning that the reason the school was closing was
that those people voted Labor.
Hon BOB THOMAS: I was talking about the businesses in the area being the Liberal
Party's traditional constituency.
Hon N.E. Moor interjected.
Hon BOB THOMAS: If the Minister listened sometimes he might get some of his facts
right I said quite clearly that the school had received strong support from the business
community in that area and pointed out to the Minister, in case he was not aware, that the
business community is the Liberal Party's traditional constituency. The ocher thing the
Minister should be aware of is that the P & C association conducted a community survey
of the area and physically door knocked at 1 000 homes. Its members received 78 per
cent support for the retention of the school. The Leader of the Opposition's office has
been inundated with letters and phone calls from concerned residents, many of whom do
not have children at that school and who are past child bearing age. They are nonetheless
concerned that they stand to lose an integral part of their community by this closure. The
Minister should be await of that because issues like this do not go away.
The final issue which should be addressed with some urgency is the future of other
schools which may face closure and the consultation which can be expected by school
and general communities prior to an announcement by the Minister. I listened with
interest yesterday when I heard the Minister answer a question from Hon Kim Chance in
which he said he hoped to have some sort of document within the next couple of days or
in March. I have read the answer and find it difficult to understand whether he expects to
have a paper presented to him in the next couple of weeks, whether the paper will be
presented in March or whether he is receiving an issues paper on this and hopes to have
public consultation and make a decision on it by March. The Minister seemed a bit
confused. However, the upshot of it is that he intends to implement a procedure whereby
schools will be advised at least 12 months in advance of closure so that proper
consultation can take place. flat is the intent of a Bill which the former Minister for
Education, Hon Kay Hallahan, introduced into the other House whereby all school
communities will be given at least 12 months' notice. I am glad the Minister sees the
merits in that and intends to implement that policy. However, that does not help the
Leederville Primary School because it was not given 12 months' notice. The Minister
telegraphed his intentions when he warned to close the school and put into it the distance
education centre. He gave the school two months' notice and then set up a working party
but constrained it by the amount of time it had to discuss the serious issues and deal with
the large amount of data available to it. Once it reported, he did not have any more
contact with it- A person from the ministry rang the school and discussed one aspect of
the report with the school. Other than that, the report sat in the Minister's office for a
month before he made the decision. There was no further consultation and no further
acknowledgment to the committee. The Minister arbitrarily announced his decision to
close the school.
This school has received short shrift from the Minister. He gave it two months' notice of
its closure but, during that two months, the report which was written by the committee sat
in the ministry for one of those months. That does not augur well for the consultation the
Minister proposes to have with his change of policy to 12 months' notice of closure of
schools! I hope that other schools fare better than did this school. As I have already said,
there are some serious ramifications ftrm this decision for schools in country towns. One
of them is the loss of the valuable transportable classrooms if this decision goes ahead
because I can see that other schools in the area around the Leederville Primary School or
even the distance education centre will need some of those scarce transportable
classrooms.
Hon N.F. Moor: I give you an absolute assurance that that will not be the case.
Hon BOB THOMAS: This Minister has come into this House before and changed an
answer to a question twice. His assurances carry no weight.
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Hon N.F. Moore: You will justify that comment, won't you?
Hon BOB THOMAS: Yes.
Hon N.F. Moore: Why don't you do ic now?
The PRESIDENT: Order!

Hon BOB THOMAS: The Minister should go back to Hansard.
Hon N.F. Moore: You tell the House how I changed the answer.
The PRESIDENT: Order! Stop the arguing.
Hon BOB THOMAS: The decision to close Leederville Primary School has some
ramifications for country schools because their catchment areas contain much smaller
numbers of students than do city catchment areas. Some of the comments made by the
Minister during the lead-up to the announcement of the closure of this school may
backfire on country schools. One comment I do not have in front of me but which I
remember dhe Minister making was that be could not justify the retention of the -
Leederville Primary School because it cost twice as much per student to keep open.
What does that say about all of the country schools in my electorate which are faced with
the same problem? The cost on economies of scale is twice as much per student. Does
that mean that those criteria will be used more often? If it does, we will see the
recommendations of the McCarrey report implemented a lot quicker than I thought. It
spells disaster for a number of schools in my electorate.
In conclusion, this Minister has behaved -

Hon P.R. Lightfoot: Very responsibly.
Hon BOB THOMAS: He should be condemned for the way he has handled the issue.
He did not give the working party sufficient time to consider the issues involved and he
did not consul: with the P & C association. He also did not take into account all of the
demographic material which indicates that 1994 will be a low point in enrolment
numbers. However, the numbers will increase significantly over the next five years, so
much so that numbers have been estimated to increase by 150 per cent. This is a decision
by a Minister who wants to ingratiate himself with his electorate. He wants to punish the
electorate of Glendalough for voting Labor. He spitefully wants to punish them for
having an MIA who is a former Premier. The decision seems to have been made by
bean counters in the ministry rather than by people who are properly in tune with the
needs of a school and of a community.
HON NA. MOORE (Mining and Pastoral - Minister for Education) [3.16 pm]: I have
never heard such a diatribe in my time in this House. I would be interested to hear the
member substantiate a number of comments that he made, particularly the comment that I
had changed answers to questions in this House. I look forward to his substantiating that
allegation because I take it very seriously. Since I became a Minister, I have gone to
some lengths to give full and copious answers to questions so that members opposite
know what is going on. Therefore, the member should substantiate his allegations that I
have changed answers. Can I ask the member a rhetorical question? What size should a
school be before it is closed? Is there a figure for a minimum number of students at a
school before it is closed?
Hon Mark Nevill: That is not a rhetorical question; that is a question.
Hon N.F. MOORE: Okay. Does die member think that some schools should be closed?
Hon Mark Nevill: There are some examples of schools which should close.
Hon N.F. MOORE: What is the minimum number of students so that I know what the
member is talking about?
Hon Mark Nevill: Zero.
The PRESIDENT: Order!
Hon N.F. MOORE: On 23 October 1990 a question without notice was asked of the then
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Minister for Education, Dr Gallop. He was asked whether the Carmel school was going
to close and the answer was yes. The Minister was asked when it would close and he
answered that it would be at the end of the year. That was the last school that the
previous Government closed with no notification or consultation, no working parties, no
nothing. There was no announcement other than when a question without notice was
asked in the other place. That is the only way that people found out that the place was to
be closed. The question was asked on 23 October and it was closed by the end of the
school year. Yet, the member has come in here with raised hackles and queried whether I
have done the right thing with the Leederville Primary School.
Let me tell him how the decision was made on the Leederville Primary School so that he
will understand die situation once and for all. Its closure has nothing to do with
punishment, or with other electorates: but it has everything to do with education. When I
became Minister for Education, the proposition was put to me that we needed to retrieve
from the Department for the Arts the West Ed Media centre, which cost about $ lOin to
set up. It is a magnificent facility for education purposes which was taken from the
Ministry of Education and given to the Department for the Arts about one week before
the last election. I was told that we should retrieve that magnificent facility first and then
close the Leederville Primary School so that we could do a deal with the technical and
further education college at Leederville to develop a distance education precinct of some
quality. The member may be aware that, prior to 1982 or 1983. Western Australia had
probably the best distance education system in Australia, if not the world. That is not the
case any more. There is a desperate need for us to lift our game and get involved in the
world of telecommunications, which provides so many advantages for distance education
these days, and to start doing something for those 2 500 kids who live on pastoral
properties, in small country towns and in the city who do distance education for a variety
of reasons. I told the ministry to get on with the work to see whether we -could put in
place tha: precinct. The first step taken was consideration of the closure of the
Leederville Primary School, bearing in mind that people workdig in the distance
education centre are located at Parliament Place. Members opposite should take a look at
the conditions under which they work at the old Hale School building. Do members
opposite believe that they should stay there?
Hon Bob Thomas: I did not say that
Hon Kim Chance: Is the Leederville Primary School the oniy vacant building in Perth?
Hon N.F. MOORE: How many times do I have to tell members opposite that the primary
school is adjacent to the West Ed Media centre, which is a $10mn facility;, the school site
is ideal for the DEC. It makes significant sense to anyone with half a brain to
amalgamate the two sites to house the DEC, and it makes no sense at all to have that
magnificent facility located at Leederville with the rest of the DEC work conducted
elsewhere. Things do not work like that. We now have an excellent opportunity to have
the best distance education precinct in Australia, using the facility provided by the
previous Government at the West Ed Media centre. Members opposite were prepared to
give away that facility to some department to use in a meagre way when compared to its
*potential usage.
The Ministry of Education put to me a proposal, which I thought was a good idea, that
we develop a distance education precinct at Leederville to utilise the West Ed Media
facility. If that facility were located elsewhere, the DEC should also be at that site. It
will be located at this site because the West Ed Media facility is already located there. I
have no views about Leedervulle Primary School at all. It happens to be located
alongside that centre, and happens to be thre-quarters empty.
Hon Mark Nevill: Who uses the media centre now?
Hon N.F. MOORE: The distance education centre has moved in.
Hon Mark Mcviii: Are they the only people using the facility?
Hon N.F. MOORE: Yes.
Hon Derrick Tomlinson: Nobody used it for 12 months.
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Hon N.F. MOORE: It sat there empty when members opposite were in Government.
The school has only 70 or 80 students, and that takes into account the preprimary centre.
The previous Government provided a brand new preprimiary centre when other parts of
the State were desperate for such facilities. The projection is that 54 primary students
will attend the school next year. although only 40-odd students have put their names
down. Only five students enrolled in the preprimary facility, but another four were found
to bring the number to nine, If members opposite believe that a school with a capacity
for 250 students should be retained with enrolments of approximately 50 students, they
have no idea about the proper utilisation of assets.
I took the Ministry of Education suggestion and said, "I cannot close the Leederville
Primary School at a snap of the fingers. It will be necessary to go through the proper
process of consultation." In September I made the announcement concerning primary
school closures. At that time I said that the Shay Gap and the Cygnet Bay schools were
to be closed because they had no students. The Kununoppin and Leederville schools
were to be assessed.
Hon Tom Stephens: Cygnet Bay had six students.
Hon N.F. MOORE: It has a few students who can be comfortably accommodated at
another school. Does the member believe that that school should remain open?
Hon Tom Stephens: That would be going too far.
Hon N.E. MOORE: What is the member's view?
Hon Tom Stephens: It should not remain open.
Hon N.F. MOORE: Let us not argue about that then.
Hon Tom Helm: Shay Gap is another story.
Hon N.E. MOORE: The member for Pilbara has accused me of taking money out of the
Pilbara education budget because I am closing that school. The school is being closed
because it has no students. Do members opposite suggest that $250 000 a year should be
poured into the school when it has no students? Thec member for Pilbara accused me of
cutting the area's budget. That is the kind of nonsense coming from the Opposition!
On 2 September I said that we would look at the Kununoppin and Leederville schools.
The number of students at Kununoppin was five or six, and it was considered that they
could be transferred to Trayning some 10 or 12 kmn away. This enhanced the education
provided at the Trayning school. The decision was made a month or so later regarding
that school. On 2 September I said that the Leederville Primary School was being
considered this year and not next year because of the distance education proposal. I said
I would undertake the proper process of consultation, and that I would require a
recommendation ftrm the Ministry of Education that it should close before I made that
decision.
The Ministry of Education established a working party comprising ministry staff and
community representatives. The working party, was given the task of looking at the
various aspects affecting the school, and the working party was to produce a report on the
future of the school. When that report was provided to me about a month ago, I read it.
Attached to the report was a recommendation from the ministry which went something
along these lines: "We have received the working party report and we have sought
further advice on a number of issues to which the report draws attention; we are of the
view that the problems can be overcome and that you should therefore close the school
for 1994."
Hon Bob Thbomas: Did the working party recommend that?
Hon N.F. MOORE: The working party made no recommendations about the future of
the school. I do not know whether that group was told by the ministry not to provide a
recommendation; however, the, bottom line is that no recommendation was given,
contrary to some radio reports this morning.
The Ministry of Education took the report and obtained further advice. It then
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recommended closure. I sent the recommendation back to the ministry and said that I
would not close the school on the basis of what was given to me at that stage, and that is
why this matter has taken the time it has. I told the ministry that unless it could justify
the closure by indicating that people's concerns could be overcome, the school would not
be closed. Therefore, the ministry brought to me another document about a week ago. it
indicated that the ministry went through the issues raised by the working party, the
school P & C association and other people, and it indicated that if certain things were
done the concerns could be alleviated. I read the report and agreed with the ministry.
The recommendation reaffirmed the closure recommendation. This recommendation
contained certain qualifications, such as the provision of crosswalks on a couple of busy
roads. Therefore, the final recommendation from the ministry was based on the second
report provided to me, and on that basis [ made the decision yesterday to close the school
for 1994.
That is the history of the exercise. No endeavours; have been made by anybody to punish
anyone. The reason that the Leederville Primary School is involved is an accident of
geography; it is located alongside the $l0m facility which is ideal for use by the distance
education centre. Distance education has been the poor cousin of the education system
for too long, and I am determined to do something about that situation. I indicate to
Hon Bob Thomas that this decision has nothing to do wit my ingratiating myself with
my electorate. I do not need to do that sort of thing, as I have been elected to this place
over the past 17 years - obviously I am doing something right. Having been a member of
Parliament and a school teacher, and having taken an interest in rural and distance
education, I know what is required in this State to give children in remote and rural
Western Australia a fair go!
Government members: Hear, hear!
Hon John Halden: Can I ask a question?
Hon N.F. MOORE: I am making this speech; Hon John Halden can speak after me.
When I see children sitting in remote pastoral properties using old transistor receivers
which are used by the Royal Flying Doctor Service on which they can hear one or two
words in 10,1 Isee the need for better services. The student receives such lessons for a
half-hour session, and the student's mother must provide further lessons. The mother is
not only raising the family and taking care of the household, but is often working on the
pastoral station as well. The member cannot tell me that I am trying to ingratiate myself
by providing improvements in that service! I suggest that Hon Bob Thomas get off his
backside and move out of his cosy, leafy suburbs of Albany and visit the Murchison,
Gascoyne, Pilbara and Kimberley areas to see the pastoral stations in the middle of
summer and see mothers with two or three children trying to teach their children! I have
a dedication that I have held since I was a teacher in remote areas - long before Mr Helm
came to this country - to improve the situation. I was a teacher in Hon Tom Helm's
electorate and I know die situation, and I will do something to improve this state of
affairs. This State has had 10 years of a Labor Government which let it slide completely.
It is a poor relation of the Western Australian education system and I will fix it up.
Members opposite can say I am ingratiating myself as much as they like.
[Resolved, that business be continued&]
Hon N.E. MOORE: Some of the issues raised by the working party in its report on the
Leederville Primary School were issues I asked the ministry to reassess. The working
party talked about increased numbers to the end of this century. I amn told the numbers in
that report were wrived at following their reaching a consensus. Some people had their
view about what would happen and others had a different view and to get a consensus
report die people concerned accepted the middle of the road view.
Over the last few years in the Letedervifle, Mt Hawthorn and North Perth area there have
been claims for urban renewal because the number of students in the schools in that area
is declining. One of the interesting facts of the demography of that area is that younger
couples come into that part of the city and have children who start preprimary school
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there. As the parents become more affluent or have more children they move out of the
area into faster growing suburbs, generally to the northern suburbs. T~herefore, a
reasonably large number of students start school in the inner suburbs and they leave the
school in large numbers every year after that. There is a significant reduction in the
number of students attending the higher grades in those schools. It makes it very clear
that the situation in Leederville and the surrounding suburbs is that the younger couples
settle there and start their children off at those schools and move to other areas as the
children become older. Evidence suggests that urban renewal causes there to be fewer
children to attend the inner suburb schools because the people who are now moving into
those suburbs have very young children, no children or are past child bearing age. It is a
situation with which the Government is confronted.
It is difficult to accurately forecast the numbers for the future. I know it is anticipated
that in 1994 there will be 54 students in the Leederville Primary School and nine in the
preprimary school. Even if that figure doubles by the end of the century there wiUl still be
only 108 students at a primary school which can take 220 students. Surrounding the
Leederville Primary School are schools which have a similar student population trend
and have significant space which is not utilised. It would make sense to any thinicing
person for the assets to be rationalised. Instead of having one school with space which is
not utilised, it should be closed and the children should be transferred to surrounding
schools. The resources would be better utilised and better education opportunities would
be available. It is an undeniable fact that a certain number of students in a school will
make it more viable than having virtually none at all. Small numbers are not viable
because teachers are forced to teach more than one grade. If the Leederville Primary
School had only 54 students next year it would have two classrooms with three or four
grades in each classroom and that would not be as good an education environment as a
straight class in the Mt Hawthorn or North Perth schools.
The forward projections are not accurate and they are very difficult to judge. The growth
the member referred to is not likely to happen and the Government would be looking at a
figure of around 100 students. I have a grph which shows an ongoing decline in the
number of students in this school since 1962. The graph shows a downward trend and
continues down that course in 1994.
Hon Bob Thomas: But the projections are for the numbers to start increasing.
Hon N.F. MOORE: I am trying to explain the situation.
Hon Bob Thomas: I heard what you said.
Hon N.F. MOORE: In 1970, when urban renewal started in that part of the metropolitan
area, there was much talk about student numbers increasing in those schools, but it has
not happened. The people who have told me there will be 100 students at that school are
basing their assessment on some fervent hope that urban renewal will produce the
children the school will need to increase its numbers. The history of this school is that it
has not happened and it is unlikely to happen in the future. Even if the number of
students doubled between now and 2000, 100 students is not enough for a viable school.
Members opposite must understand that the Government cannot keep running schools for
any number of students. T7hey say other schools in the State arm being jeopardised by this
decision and that it will reflect on country schools.
Hon Bob Thomas: I referred to your comment that it costs twice as much per student at
Leederville Primary School at other schools.
Hon N.E. MOORE: It does. It costs $5 566 a student at the Leederville Primary School
and at the West Leederville Primary School it costs $2 992.
Hon Bob Thomas: If you did the same comparison with country schools, more schools
would be closed.
Hon N.E. MOORE: Hon Bob Thomas takes a simplistic view of this issue. Those
figures were used to demonstrate to members that the smaller the school the more it costs
per student; that should be easily understood. With two schools in adjacent suburbs, one
of which costs $5 500 per student and the other $3 000, the Government must work out
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what is the best way to go, bearing in mind chat the children come from the same
socioeconomic group and suburban environment. The small schools in the country are
allocated more staff because allowances are made for small country schools. The
situation will arise when the Government will look at all Western Australian schools and
their individual circumstances will be taken into account. I will quickly explain to
Hon Bob Thomas what I said yesterday so that he understands what will happen. I am
trying to put some certainty into the question of school amalgamation and rationalisation.
Next Monday I will be releasing a document which will describe how schools which are
worthy of assessment will be assessed.
Hon Mark Nevill: Are they Government schools?
Hon N.F. MOORE: Yes. The document will be put released for public consultation and
consideration until the middle of February next year. The community will have a couple
of months to consider it and to advise the Ministry of Education whether it is a proper
and fair process.
Hon Bob Thomas: Do you know what you said yesterday? You said, "I am hoping to
have by March next year a document which says how schools will be assessed for
possible closure.'
Hon N.E. MOORE: The draft document will be released next week and people will have
until February to comment on it. In February and March next year I will go through the
comments and then the ministry will be in a position to put the document into a final
form and that will be the process that will apply from then on. In March next year, a
number of schools will be assessed for closure in 1995 if they come within the criteria
that are part of the document, bearing in mind that I hope the document will receive some
public acceptance during the period of consultation.
Hon Bob Thomas: Do you want to have that in place by February or March next year?
Hon N.F. MOORE: I will get back people's comments by the middle of February. It
will take a few weeks to take on board what people say and to redraft the document on
the basis of what may be the public concerns. Therefore, early in March, we will release
the final document.
Hon T.G. Butler: Will that target certain areas?
Hon N.E. MOORE: The ministry will look at all of the schools in Western Australia. It
will say, for example, "Leederville Primary School has a capacity of 220 but it has only
54 students. We will look at that school to see whether it should be closed." The
ministry will look at schools on those sorts of raw numbers and then go through a list of
criteria and say. "If we close that school, are there adjacent schools to which the children
can go?" If there are not the school will not be considered any further. It will drop off
the list for closure, If there are adjacent schools, the school will be considered on the
next step. If it is a country school, the ministry will consider for how long the students
will have to travel by bus to get to that adjacent school. If it is, say, two hours, the
ministry will say that it will not consider closing that school, and it will come off the list.
Therefore, the ministry will work its way through a list of criteria in order to assess the
schools. If any schools go through all. of those criteria and still do not have a line drawn
through them, we will then announce the names of those schools to the local
communities and say that they are being considered for closure for 1995; however, we
will then go through a process of significant consultation before we make any decision.
It will be a fair and equitable process that will have credibility, in my view.
After this initial process, I would then hope that in future years the assessments will take
place between July and July. so that announcements will be made in July for the
following year in order to better organise the transfer of students to ocher schools. That
will be a far better process. I hope to put in place a proper, ongoing, fair and equitable
system for school assessment and rationalisation, and closure if necessary.
Hon Bob Thomas: What if a retailer came to you and said it wanted to purchase a site on
which a school was located, and that school did not meet any of those criteria?
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Hon N.F. MOORE: That school would not be sold, because what I am about is educating
children, not willing school properties.
Hon Bob Thomas: If that retailer promised to build another school and also gave you
cash, would you consider it?
Hon N.E. MOORE: The member can think of thousands of hypothetical situations that
may arise.
H-on Bob Thomas: I amn thinking of a specific example.
Hon Derrick Tomlinson: That is what your Government did at Mundaring.
Hon N.F. MOORE: Yes. I went to that school when the P & C association was arguing
about its being closed. That is exactly the same scenario as Hon Bob Thomas has raised.
Naturally, we will look at every scenario. However, as I have said, the bottom line is
education, not selling school sites.
The member referred to the distance education centre having to use the whole site and
also bring in iransportables. I gave the member an absolute assurance, by way of
interjection, that chat would not happen. Transportable classrooms have a priority in
schools for children, not for people in the DEC to work in. It is interesting that the
member should say that, because his leader, Dr Lawrence, said this morning that one of
the options I should look at is a joint use of the facility: we should run the school in some
classrooms and the DEC in other classrooms. Members opposite should get their act
together. They should tell me either that the DEC is too big to fit on the site, or that both
the school and the DEC can fit on the same site. Obviously Hon Bob Thomas did not get
his riding instructions very clear in regard to that matter. The bottom line is that the staff
who currently work in the DEC should fit into the existing buildings reasonably
comfortably, but if in the future there is a need for additional buildings, there is room to
build on that site, and that will happen if the need arises.
Hon Bob Thomas: What is the building program that will take place over Christmas?
Hon N.E. MOORE: The school has to be partitioned so that people can use classrooms
as office space. There is also a need for adult toilets. That work will be done before
anybody moves in there. In the longer term, we will spend some money to ensure that
the two sites are integrated properly so that we start to get some movement in improving
distance education.

Sitting suspended from 3.4S to 4 .00 pm

Hon N.F. MOORE: Hon Bob Thomas talked about my leaving a transportable at
Goomnalling, when it should not have been there. That is not the case. I left the
transportable at Wongan Hills because I was convinced that by doing so there was some
prospect of a satisfactory distance education centre being established there for years I11
and 12 students. I am sure Hon Kim Chance will agree that that was a very sensible
decision, and that he will loudly applaud chat action by a Minister. I am sure he will tell
his colleague that there is nothing untoward about that situation. From time to time, I am
required to make these sorts of decisions. Recently, at Mt Walker a very good argument
was pat about why country students should have a library. I agreed with the argument.
I do not gain any satisfaction from closing schools. It is a very difficult decision. I regret
that I inherited a situation where no real action had been taken in school rationalisation
for a long time. We have seen IHon John Halden travelling around the countryside over
the last couple of years talking about school renewal - that is newspeak for closure. But
nothing much came from that. Therefore, I inherited a situation where, depending on the
criteria used, anything between 600 and 1000 classrooms ame empty in western
Australia. That is a massive waste of assets. At the same time, we have a growing
student population. As Hon Bob Thomas said, there are growing areas in his electorate,
and die only way I can meet the needs of those areas is to rationalise some of the
undenitilised assets so that the resources can go into building new schools. I have a
commitment from the Treasurer that any money we might gain from the closure or
amalgamation of schools will go into the education system. That is an important step
towards ensuring the proper utilisation of assets.
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I agree with H-on Bob Thomas in one aspect, that the P & C association at Leederville has
done a very good job. I admire those people for their dedication, enthusiasm and
commitment to their school. It is a pity there are not mome P & C associations in Western
Australia with the same commitment. The problem is that there are not enough parents
with enough children to keep the school viable. It is very interesting that these sorts of
crowds attend protest meetings - I am told - who do not have children attending those
schools. Even though there are about 54 s.a. 'ems for next year, about 19 students come
ffrm outside the Leederville catchment area. So the catchment area for the Leederville
Primary School is very small in student numbers. There comes a time, regrettably, when
I must make a decision such as this. There is a compelling argument for distance
education and, as I said earlier, it is a question of geography regarding why Leederville
Primary School must close in 1994.
Finally, I notice that the member for Glendalough, Dr Carmen Lawience, has been
strutting up and down complaining about this situation. She is simply going through the
motions of being a local member. I suggest that Hon Bob Thomas did the same today; he
went through the motions to try to maintain some criticism of this decision, knowing full
well that it was justified in the cnd.
HON P.R. LOCKYER (Mining and Pastoral) [4.05 pmJ: I support the comments by
the Minister for Education. I believe that Hon Bob Thomas brought this matter to the
attention of the House today under instruction from his parliamentary leader, because it
seems to be his turn to bring on something by way of an urgency motion. I strongly
agree with the Government's action in closing the Leederville Primary School. I agre
with the comment by the Minister that no Government of any political persuasion ever
likes closing schools, kindergartens, preprimary schools or anything else. I am not
surprised that the member for Glendalough vigorously supports the parents at Leederville
in their attempts to keep the school open. That is what local members are all about.
Members who say they would not act in that way would be telling fibs. Ultimately, any
Government must make tough decisions. As the Minister has rightly said, on this
occasion enrolments next year will be 54 at the primary school and nine at the preprimary
area and that just is not a viable proposition.
Hon Bob Thomas: Actually there will be 25 preprimary students.
Hon P.H. LOCKYER: Even that number is not enough. Even if the number were
doubled it would still not be enough.
I agree with the Government's decision to finally look at distance education. The
Minister for Education well knows that distance education is a pet subject of mine. The
Minister briefly touched on the School of the Air, but those arrangements throughout the
State are disgraceful. When that system wi~s originally put together for children in the
bush to operate the pedal radios, the School of the Air buildings were tacked on to
schools at places such as Derby, Port Hedland, Carnarvon, Meekatharra and Kalgoorlie.
Over time, we have seen some improvements in the distance education system, with
better radios being used. The system is not perfect, as the Minister pointed out.
Sometimes the children can hear and sometimes they cannot, but the system has
improved, and the requirement for more teachers has become apparent also. However,
we have not seen any expansion of the facilities themselves. As did his predecessor, the
current Minister for Education has looked at the disgraceful situation in Carnarvon,
Meekatharra and Derby where - as has been the case over the years with the shortage of
accommodation - transportables have been allocated. The problem with transportables is
that, although they are put in place on a temporary basis, they inevitably become
permanent fixtures. The distance education system in this vast State, with so many
remote areas, is very important. However, distance education is the poor cousin of the
overall education system. It needs a giant revamp, not just for people on pastoral
properties but also for children across the State who, for various reasons, are not able to
attend good schools in towns. This also includes the percentage of parents who cannot
afford to send their children to private schools and, therefore, require distance education
facilities.
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Distance education cannot be caried out from a shoe box. It is about time the
Government bit the bullet. It appears from the comments by the Minister that this
Government will bit the bullet and set up a distance education centre at the leederville
Primary School, when that school closes. However, there is a certain funding cake to be
cut up. There is a certain amount of resources to hand out, and the funding and resources
must be properly and sensibly used. I do not deny any member the right to bring such
matters to the attention of this place, but it is ludicrous to say that any Government likes
closing down schools. Over the last 10 years the previous Government, for one reason or
another, wasted enormous amounts of Treasury funds. Therefore, currently an area that
does not receive sufficient funding is education. I understand that the Ministry of
Education now receives around 25 per cent of the State Budget, but I will bet that the
ministry would be very happy to receive a few more million dollars to do a few things.
But that cannot be done without some very serious rationalisation.
I took on board what the Minister had to say yesterday and today about arrangements for
schools that may or may not close in 1995. 1 have no doubt that, in the electorate that he
and I and three other members shut, a number of schools will be earmarked for closure.
I will be getting into his ear about some of those schools that I believe ought not to be
closed. When the criteria are released, I will be encouraging the people involved to have
their say about the possible closures through the proper channel. Inevitably, some tough
decisions will be made. I know of a couple of schools that will be under the pump, and
they will not like it much. However. I am happy to take my chances along with the rest.
The member who moved this motion was one of the people in the south west of the State
who supported his Federal Government's stance on the wine tax.
Hon Bob Thiomas: Get your information correct.
Hon P.H. LOCKYER: He objected to some people in a wine shop at Albany having a
petition to oppose the wine tax. He even went to the trouble of ringing them.

Point of Order
Hon BOB THOMAS: That is incorrect. I ask that the member withdraw the statement.
The DEPUTY PRESIDENT (IHon Barry House): Order! There is no point of order. if
the member claims to be misrepresented, he can make an explanation by leave or in his
reply to the debate.

Debate Resumned

Hon P.H. LOCKYBR: The member should not be too sensitive about the point I am
making.
HonMark Nevill: If it is not correct, he should be.
Hon P.H. LOCKYER: I believe it s correct. Perhaps in an adjournment debate I will
name the lady to whom he made the call, If he is denying that he phoned a lady and told
her that it was a disgrace that she had a petition in her shop, I will give him an
opportunity to deny it later.
The DEPUTY PRESIDENT: Order! This is strying from the motion before the House.
Hon P.H. LOCKYER: Mr Deputy President, I appreciate your remarks. I am expanding
my argument. I understand that from time to time -

Hon Mark Nevill: Wine is a matter very dear to your heart.
Hon P.H. LOCKYER: Absolutely. I have one of the better collections held by members
of Parliament.
From time to time members find it necessary to support their party's point of view or
their own personal point of view. By way of interjection a moment ago, Hon im
Chance said that he supported the wine tax, but that is a separate argument. In this case,
the Government of the day -
Hon Doug Wcnn: I didn't Support it.
Hon P.H. LOCKYER: That is separate. I should not have started up members opposite,
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knowing their ability to get mixed up in these matters and not listen to sound argument.
From time to time, Governments of the day must make tough decisions. In this case, the
Government of the day has made a decision to close Leederville Primary School.
Hon Mark Nevill: What's that got to do with the wine tax?
Hon P.H. LOCKYER: The member obviously was not listening. He is still shell-
shocked from his narrow defeat yesterday. I might say that he saved me a considerable
amount of money; I had him at 50: 1.
In this case, the Government has put up a very good argument. I do not believe that any
member of this Hcitse - particularly the Minister - or any member representing this State
has been able to put chink in the Government's armour. The facts are there. Theme are
54 students at a schoul that should have 250 students. Unless there is a remarkable influx
of ids into that area, it will not work. The Government has said, "We must close this
school.' At least the closure of the school gives the Government the opportunity to
improve distance education in the State. I applaud the Government for that. It should
bite the bullet and do this more often.
When the criteria arm released next year. many schools throughout the State will have to
meet the criteria to remain open. We cannot have empty classrooms and underutilised or
overutilised schools. There must be a happy medium. It is tough, but these are tough
times. Members should consider the ;.less that the Victorian Government had to clean up
by closing schools. However, every time that Government saved money at a school, it
put it back into education. I hope that the Minister will use the funds saved to improve
facilities &t other schools and that he is getting 1000 in the dollar and not 25g in the dollar
as is Occur %ng at Leederville. It is not good enough. If mnembers believe it is good
enough, they are living in cuckoo land. The chooks are coming home to roost. We have
had 10 years of total waste. This Government would have made those decisions at the
time. The Minister well knows from looking at the advice that his predecessor received
that she did not take the advice because members opposite thought more about winning
elections than about looking after the taxpayers' funds in this State.
I applaud the right of Hon Bob T'homas to bring this motion before the Parliament,
because it is the correct place to do so. However, he is wrong and he ought to tell the
person who gave him the instructions to bring forth the urgency motion that she is wrong.
HON J.A. COWDELL (South West) [4.16 pm]: I support the Ucederville community
and the Leederville Primary School in their attempt to have the school continue in
existence. As the Minister noted, it is a pity that they have become an accident of
geography. Dr Lawrence, the representative for the Glendalough area and the
Leederville students and their parents, quite rightly has brought the matter to the attention
of her colleagues in the upper House. It is appropriate that she do that. It is unfortunate
that this decision appears to be the end of a long and sorry saga following the shock
announcement earlier this year.
Hon N.F. Moore: It goes back further than that, even to Dr Lawrence's time as Minister,
when a list was given to her of schools that should have been closed. Even before that;
long before my time.
Hon J.A. COWDELL: As the member indicated, they were suggestions that previously
had not been acted upon.
Hon N.F. Moore: Exactly right, for various reasons, mainly political.
Hon L.A. COWDELL: Yes, but the Government of the day chose not to act on that
advice. There is a difference between receiving advice and acting on advice.
I am a bit distressed that Hon Derrick Tomlinson is not in the Chamber. He roamed
around the area blaming the position of Carmel school on WA Inc. I felt sure that he
would be woarning around the back bench again to offer comments during my short
observation.
It is a sorry saga. The shock announcement about the Lzeilerville school took the
community by surprise. Most families at the school learnt about the decision in the
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electronic media, or the following day in the newspaper. It is impressive to look at the
attempts of the community to save their facility. One cannot be other than impressed by
die constant meetings that wee held. For example, on 9 October the P & C association
wrote to the Minister. Three further meetings of the joint working party wert conducted
on 19, 23 and 28 October. Mr Lonnie met with the corporate executive and the time was
extended. The local community made a desperate attempt to put a case to save the
school. We must acknowledge the fight by the community to bring to the attention of the
Government the importance that is attached by that community to their local primary
school. It is a pity, of course, that next year, 1994, would have been the 100th
anniversary of the primary school and die whole community was looking to a focus
there - former students as well as current students.
Hon N.F. Moore: There is no suggestion that the celebration cannot still be held at the
school. It is an educational institution and it can be used for that purpose. The heritage
buildings will be maintained.
Hon J.A. COWDELL: I thank the Minister for his comments that the buildings will be
available, although it is not quite the same as a functioning school.
Hon N.E. Moore: It is hardly functioning at all.
Hon L.A. COWDELL: I acknowledge the excellent case put together by the working
party including the parents and citizens' association and those who were interested. I
commend that report to members, particularly whee it canvasses a range of issues. The
Working party presented its views as to why the school might continue to be viable. It
referred to the declining school enrolment and looked at the revitalisation of Leederville
as an inner suburb and the potential at hand. We have already had the discussion about
the numbers and future projections. The working party looked at the capacity of
neighbouring schools to absorb students - it is not unlimited in that area taking into
account the projections for neighbouring schools. It looked at the preprimary school
which, if the program were not frozen, would present an opportunity for the school to
become a viable proposition. Attention is paid to the grounds and the facilities being
superior to those in surrounding primary schools to which students will be bused or
deponted. In addition, the school is immediately adjacent to the Leederville Oval, which
can be used for sports training and carnivals. The working party's case focused on the
impact on students and their attachment to the school, the geographic location and how
well situated the school is. It stated that students do not have to run the physical risk of
major arterial roads, which will be the case if they attend alternative schools. Indeed, it is
an excellent case, which I commend to the House, for a local community school. It is
indicative of a great deal of commendable effort by the local community in a worthwhile
attempt to save the local school.
The Minister pointed out that even the numbers referred to included 19 students living
outside the catchment area, and they had been used to bolster the current numbers, If that
is the case, good on them. The school and those in the community are, making an effort
to save the facility, If there were more of that type of situation in the metropolitan area,
whereby schools could enlarge their catchment areas and prove they were viable and
should continue, we should give those schools the brief to continue if they can go to the
marketplace and find the extra number of students needed. Of course, schools must be
given time in which to do that, and not a couple of months. I dare say if the Leederville
community had been given more time, it may have been able to put together a package
that was acceptable according to the criteria of the department. Unfortunately, as the
Minister pointed out, an accident of geography has overtaken the school.

I conclude by referrng to a couple of points the Minister made with respect to motivation
and the reason for the Government's action. The Labor Party has no objection to the
priority for distance education; in fact, the Opposition commends initiatives in that area.
However, the Opposition fully supports the priority of the local community school. It
thinks the Leederville Primary School should be allowed to continue, even if it is on the
basis of allowing the local community the time to put together an alternative proposition
or, possibly, a sharing arrangement with the distance education sector, as previously
mnentioned.
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Hon N.E. Moone: It is not possible.
Hon J.A. COWDELL: As has been stated by a number of speakers, it is clearly a matter
of resources. One wanders on these occasions whether die education sector has not
suffered because of the priority given to other sectors, whether it be Hon Eric Charlton's
Northam by-pass or extra roads here and there.
Hon N.E. Moore: You should ask my predecessors about that.
Hon J.A. COWDELL: One wonders whether this sector might be suffering for that
reason as much as the need for economies within the Ministry of Education. In that
context, I note the Minister's claim on numerous occasions that the whole education
sector has been underfunded over die past 10 years to the tune of $400nm.
Hon N.E. Moore: Get it right. I said $400m of outstanding work is required.
Hon J.A. COWDELL The Minister has corrected me. He argues that the department
will catch up on die work, and we have die example of this year's Estimates where
ostensibly there is an increase in capital expenditure in education from $81m to $91m.
However, it is not a real increase but a real decline by the time one takes off the
carryover Federal prants from last year, and the inclusion of motor vehicles and the
insurance replacement claims for the first time in capital expenditure.
Hon N.F. Moore: Have you noticed we are trying to wind back on expenditure to get rid
of some of the debt and all the money you people lost on WA Inc?
Hon l.A. COWDELL: When one takes those figures into account, the level of
expenditure is closer to $75m. In the Estimates debates in this Chamber Hon Bob
Thomas, as Chairman, said that if one compared last year's capital works budget with
that of this year and excluded those items, the figure would be somewhere near $75m this
year. Mr Black replied that if those matters were excluded that figure was approximately
conrect. The Minister then went on to conf irm that.
Hon N.E. Moone: There is no money. You left us with a significant debt and we are
trying to fix it up.
Hon l.A. COWDELL: The situation is very much that. We are observing a decline in
capital expenditure in the education sector. That is a real decline, and it may be because
other portfolios have been more effective in gaining money.
Hon N.E. Moone: That is not the reason at all. The bottom line, in fact, is that it is lower
mn terms of the deficit for this year than it was before.
Hon J.A. COWDELL: It is certainly the situation - despite his estimate of $400m to
catch up - that the Minister is presiding over a decline in capital expenditure.
Hon N.E. Moore: Nobody is disputing that. I am trying to find money from somewhere
else; that is where radonalisation comes in. You did not have the guts to do anything
about it.
Hon J.A. COWDELL: Obviously in these circumstances, while presiding over a real
decline in the amount of money this Government has been willing to expend on capital
works in education, the Minister has resorted to alternative action. As he has said, the
first casualty is the Leedervifle Primary School. No doubt others will follow. We have
had references to the potential list of schools that may be closed, and this appears to be
the Government's solution to overcome its declining allocation for education -

Hon NY. Moore: Because of the financial mess that you left us.
Honi LA. COWDELL- and its unwillingness to allocate capital funds for capital
expenditure in education. The Government has adopted a particular course; it is not a
course the Opposition agrees with.
Hon N.E. Moone: Of course you do not. You never were financially sensitive.
Hon L.A. COWDELL: As a means of keeping a declining educational system afloat,
schools and existing facilities am to be closed and local communities damaged. The
Opposition objects to this, and no doubt it will in future as other cases ame brought before
this Chamber and to our attention.
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HON BOB THOMAS (South West) [4.36 pm]: When J moved this motion I did not
expect that leave would be pranted for us to go past the hour. I did not expect we would
impinge on our legislative requirements, therefore I will keep my remarks as brief as
possible. Before I reply to some of the things the Minister offered in defence of his
decision I will address an issue raised by Hon Phil Lockyer. He tried to draw the analogy
that from time to time members on both sides of the House are required to support
decisions of their Government that they do not agree with and this was such an issue. He
then referred specifically to what he said was my support of the Federal Government 's
wine tax. I inform Mr Lockyer and the House that I have not been a supporter of that tax.
In fact, on 1 October this year I issued a press release in which I said -

Changes by the Federal Government to its wine tax proposal have been welcomed
by Labor MW Bob Thomas.
He said the phasing in of the wholesale sales tax increase over five years, instead
of one year, and giving wineries a $50,000 sales tax free threshold was far more
acceptable than the initial proposal.
However, he still feels the Government would do better to defer the sales tax
increases or to drop them altogether.

The rest of the press release indicates how I r-ote to the Prime Minister and indicated
exacdly that. I did that because the wine industry is a growing and integral part of the
tourism industry in the great southern region. During the rural downturn of the early
1990s-
Hon P.R. Lightfoot: What about getting back to the matter before the House?
The DEPUTY PRESIDENT (Hon Barry House): Order! I have given the member some
latitude because the point was raised earlier in the debate; however, I believe the member
is winding up the motion.
Hon BOB THOMAS: With due respect, Mr Deputy President, you said that I should do
it in this context, and that is what I am doing. I am indicating that I wrote to the Prime
Minister and said the wine industry -

Point of Order
Hon P.R. LIGHTFOOT: Hon Bob Thomas is speaking about something that is totally
unrelated to the matter before the House. I urge you to get him back to the point,
Mr Deputy President.
Hon Mark Nevill: If Mr Lightfoot spent a bit more time in the Chamber he would follow
what is going on. He is on a different planet.
The DEPUTY PRESIDENT: Order! There is no point of order, but the issue is clearly
that Hon Bob Thomas is taking the opportunity to make a statement about some other
point that was raised during the debate. However, he cannot take that issue too far
beyond the tolerance of the House.

Debate Resumed
Hon BOB THOMAS: Had the member not risen on that point of order I would have
concluded my remarks on this issue.
As I was saying, the wine industry was one of the only industries in the great southern
during that rural downturn in which there was an increase in investment and therefore in
employment opportunities. I felt therefore that it was an inappropriate time to be
introducing a tax. Ours is a boutique market. In fact, some wineries in our area found
that their sales went down because of the sales tax increases which occurred after the
Budget Hon Phil Lockyer also alleged to the House that I had telephoned the proprietor
of a liquor store in my area and said something derogatory to that person because of a
petition on the counter which was opposed to the wine tax increase. The member has it
wrong, as usual. A couple of constituents telephoned to say they had gone into the shop
and had seen the petition. They found it offensive and they walked out without buying
their beer, and would not be buying their weekly beer in that shop as a result of that. I
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was prompted to ring that shop. On that day!I had had a visit from somebody who burst
in through my door and complained about the petition. I rang the store but the proprietor
was not dieme, so I indicated to the manageress the feedback from my constituents. I was
alerting her to that feedback because it was obviously having an effect on the business.
As I have already indicated to the House, I did not support dhe wine tax, so I did not care
one way or the other whether people were collecting signatures on a petition, but as a
courtesy to that proprietor I rang and advised the feedback I was getting. If that is the
sort of gratitude I am going to get from the manageress of that shop, I will not pass that
information on in future, albeit that!I disagree with the wine tax as it was introduced.
Today the Minister again tried to defend his Leederville Primary School decision. One
of his timeworn mechanisms for promoting himself is to criticise his predecessor,
Hon Kay Hallahan. On numerous occasions we have sat in this House and listened to
him make spiteful and vindictive remarks about Hon Kay Hallahan. I have even heard
those remarks in dhe media. He continually runs down the former Minister and derides
the record of the previous Government. I will set the record straight and explain what
happened to education in the 10 years we were in Government. For a start, our
Government was the first Government in the history of Western Australia to increase
spending on education to 25 per cent of the Budget. We increased spending on education
in every Budget in real terms in the 10 years we were in Government; that was even in
1991-92 when we found that State Government receipts were falling. However, we
continued to increase spending on education and health because they are important areas
within our community and it is important to maintain proper standards and qualities of
service. We were die first Government to increase spending on education to 25 per cent
of the Budget. Other figures that I will give also confirm our strong record in the field of
education.
When we came to power in 1983 there were 225 426 students in preprimary to year 12 in
the State education system. At the end of 1992 there were 249 236, an increase of about
eight or nine per cent in student numbers in the public education system in Western
Australia. The number of teachers we employed in the education system rose by almost
15 per cent. from 12 781 in 1983 to 14 376, which is a larger increase than the increase in
the student population. The figures I am using exclude teachers employed in the district
education offices, special education offices and education support centres, and in
guidance. The only way to compare apples with apples is to exclude the teachers in those
areas I have just mentioned. Therefore, there was an increase of eight or nine per cent in
student enrolment but almost twice that in the number of teachers in the system. That is
hardly running the system down, as the Minister continually says occurred. The student
to teacher ratio fell while we were in power. In 1983 the ratio was 21 students to one
teacher, by 1992 it had fallen to 18.8 students to one teacher. There was a corresponding
fall in secondary students to teacher ratios from 13.5 per cent in 1983 to 12.8 per cent in
1992. That is again an improvement in the system, not a run down as the Minister and
Hon Phil Lockyer indicate. At the same time, we built 70 new schools. That was a time
when the population of Western Australia was growing very rapidly. Queensland was
the only other State with a growing population; the population in the Eastern States was
declining. Humorously and colloquially we on this side of the House sometimes said that
the population of Western Australia was increasing by 91 people a day, equivalent to a
Dumbleyung a day. The difference between Western Australia and Queensland was that
our student population was growing. The other States did not have the same increase in
student numbers. Many mome people were coming to Western Australia because of cheap
housing and jobs. Therefore, we had younger families coming in and a resultant increase
in student numbers.
We had to house those students. As a result we were building schools and did not have
the same resources to devote to maintenance that we had in previous years when we did
not have the same rapid increase in student populations. There was some pressure on
maintenance and an abandonment of the cyclical maintenance program, but that was
inequitable in many ways, because in places like Albany and Denmark in the south where
there are more adverse weather conditions, especially in winter, a lot more damage is
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done to schools, If schools in our area had to wait, sometimes there were maintenance
problems not addressed when they should have been and the problem was greater than it
would have been on an as needs basis. The Minister refers to that as a run-down of the
system, but he is wrong and cannot justify this silly claim of his. He said in the Press in
April of this year that there was a maintenance backlog of $400m. Officers in the
ministry are quite offended that the Minister made that statement. He is not able to
justify it, and the limp attempts he has made to justify it have been quit farcical.
Hon N.F. Moore: Those figures came from the ministry itself.
Hon BOB THOMAS: Mr Deputy President, he has had his chance. There are many
people in the ministry who are offended by that statement. As Hon John Cowdell has
pointed out, rather than doing something to fix the problem he has identified, the Minister
has reduced the amount of maintenance money to be spent in this year's budget. We
spent $75m in the last two years of office. This year's budget contains $25m for
maintenance.
Hon N.F. Moore: You borrowed. We are not borrowing for maintenance.
Hon BOB THOMAS: Mr Deputy President, the Minister is clearly not across his
portfolio area, because he knows of many schools in need of immediate maintenance, If
it is left, there is a further deterioration of the problem. This results in a far greater Cost
to the budget than if it were addressed now. We had a very modest program of
borrowing for maintenance in the Education budget, which supplemented the
maintenance budget and allowed us to save money in the future. Unfortunately, this
Minister does not understand that. As a result we will see a lot of problems building up
in the future.
I do not agree with the Minister's argument that there is a need for the distance education
centre to be contiguous with West Ed Media; in fact, if ever there was a case for
contracting out, it is West Ed Media, Reports show that the private sector would be able
to produce far cheaper all sorts of programs now produced by West Ed Media. I agree
with the Minister that the distance education centre needs improved facilities. I accept
what he is trying to do to improve the quality of services provided by the distance
education centre. However, I disagree with him when he says that our Government ran it
down, presumably referring specifically to the sale of West Ed Media.
Hon N.F. Moore: You did not improve things from 1982 onwards. When the rest of the
world was moving ahead with modern technology you left them with those circuits. You
had 10 years in Government.
Hon BOB THOMAS: I accept that the Minister enthusiastically embraces the need to
improve facilities available to the distance education centre so that it can improve the
quality of the product available to students in remote areas. Video conferencing and
interactive video mechanisms and the like are the way to go forward. The Minister will
see that I st'pport his initiative to improve that facility. He cannot say that I am saying to
the people in the distance education centre that I do not want to see them with improved
facilities. They need some attention and he has my support.
The Minister gave a quite lengthy and sometimes disjointed response to the question of
student numbers in the Leederville area. He disagreed with the numbers forecast by the
working party. I looked through the list of people on the working party and saw the
name of Mr Barry Kissane. He is one of the foremost experts in mathematics in Western
Australia. In fact, he is a professor of mathematics at the University of Western
Australia.
Hon N.F. Moore: He is not very good at funding schools. He thinks they should be as
small as you like.
Hon BOB THOMAS: It is a brave Minister who can totally disregard expert advice from
such an eminent source as Barry issane. As I said, I suggest that the Minister
telegraphed his intention. He made statements in October that he preferred to see the
Leederville Primary School closed. He gave the working party insufficient time to
address all the issues or gather the data it needed to assemble in its deliberations. He
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constrained that working party and sat on the report for a month and announced his
arbitrary decision yesterday. I disagree with the Minister's decision; he should review it.
In light of responsible projections of student numbers in that area over the next five
years - as I said, a 33 per cent increase in student numbers over the next five years, until
1997 - extra buildings will be required by that time. I think the Minister has it all wrong.
I reluctantly seek leave to withdraw this motion. After the number of lace night sittings I
would not mind seeing the House adjourn until Christmas Day.
Motion, by leave, withdrawn.

SELECT COMMITTEE ON WESTERN AUSTRALIAN POLICE SERVICE
Documents

HON DERRICK TOMLINSON (East Metropolitan) [4.57 pm] - by leave: I am
directed to report that the Select Committee on the Western Australian Police Service has
resolved that the House order the Clerk of the Legislative Council to pass to the
committee all documents and material received by the previous select committee into the
WA police service and the Select Committee of Privilege into Allegations of Phone
Tapping and Surveillance. I move -

That the report do lie upon the Table and be adopted and agreed to.
[See paper No 889.]

LAND (TITLES AND TRADITIONAL USAGE) BILL
Committee

Resumed from 30 November. The Chairman of Committees (Hon Barry House) in-the
Chair, Hon George Cash (Leader of the House) in charge of the Bill.
Progress was reported after clause 6 had been agreed to.
Clause 7: Native tidle replaced by statutory rights of traditional usage -

Hon TOM STEPHENS: Time and time again we are seeing how rapidly events move in
consideration of the Federal native title legislation and in the deliberations of the Strate
Government's legislation. The focus of attention on this question is shifting rapidly
around the country. Media reports yesterday and newspaper reports today focused on the
decision made by the Queensland Government in response to the High Court judgment.
We understand from those reports that dhe Queensland Government will introduce its
own legislation into the Queensland Parliament tomorrow. Itris interesting to note from
the calls I have received at my office that the other focus of attention is on the Senate
inquiry which will take place in Perth on Friday. The focus of the Aboriginal community
and of the State Government has moved fromn the deliberations of this Chamber to that
Senate committee's inquiries and public hearings.
One of the reasons for that is that clause 7 before us, by any measure1 is a focal point of
the legislation. It is crucial. to any understanding of the legislation. Quite clearly, it is a
focal point for the legislation, thre reason for its existence and the reason the legislation
will meet its demise finally in the High Court. As a result of the presence of this clause
in the Bill and recognition by the Government of the problem of its survival, already the
Court Government has moved its focus away from the debate of this legislation in the
State Parliament to consider the issues of the national legislation. Calls to my office
indicate that officers inside the Ministry of the Premier and Cabinet are already trying to
orchestrate the appearance of Aboriginal witnesses before the Senate standing committee
to give evidence in opposition to the national legislative approach.
Hon Eric Charlton: We cannot have that!
Hon TOM STEPHENS: We understand the Premier's departmnent has been busily trying
to ensure those people who have raised any concerns about the Federal legislation are'
marshalled before the Senate standing committee on Friday. It is quite clear, from the
absence of interest in what happens in this place - with one exception - that people have
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recognised that what finally happens with this legislation is irrelevant because of this
clause. It will bring down this legislation.
A number of noted critics of the Bill have been organised to attend those hearings. I have
worked with some of those people over a period and know them quite well. It is
interesting chat the resources of the State Government are being made available to
harness one section of the community of Western Australia to make sure that those
viewpoints are expressed to the Senate committee.

[Questions without notice taken.]
Hon TOM STEPHENS: It is relevant in the consideration of this clause to recognise that
the Government is no longer interested in this Bill. That is demonstrated by the
continuance of this clause in the Bill. The action will move down the Terrace next
Friday. At this very moment, the State Government has moved its focus away from this
legislation and is organising for people from all over the State to make representations to
the Senate standing committee, which will be meeting down the Terrace, in opposition to
the Federal legislation. I understand that it is possible for people to obtain travel
assistance from the State Government if they want to express opposition to the Federal
legislation. It is extraordinary that the State Government would make to that standing
committee a selective presentation of the case of the Western Australian community. I
hope that people from other sections of the community who want to express a different
view will also receive financial support from the State Government to appear before that
standing committee.
It is important to note that at this moment, legislation to deal with this issue is being
introduced into the Queensland Parliament. I assure the Chamber that this offensive
clause, which is a guarantee that this legislation will bite the dust, will not be included in
the Queensland legislation because that legislation will guarantee that the Queensland
Parliament and the State of Queensland comply with the Federal legislation and that the
legislation will not run the risk of being struck down by the High Court.
In question time today, the Minister for Education made a point about the transfer to the
Federal Government of questions that he considered important to the State of Western
Australia. However, by virtue of this clause of the Bill, this Government and this
Parliament will guarantee the transfer to the Federal Government of land title issues.
That demonstrates the lack of consistency of the Government in dealing with this
question. The Government cannot plead in regard to one question that it has concern for
the State of Western Australia and then allow this clause to continue. This clause should
not be allowed to stand.
The heading of this clause is "Native tide replaced by statutory rights of traditional

usg". It states -
(1) On the commencement of, and by operation of, this section -

(a) any native title to land that existed immediately before that
commencement is extinguished; arnd

(b) the members of an Aboriginal group who held native title to land
immediately before that commencement become entitled to
exercise rights of traditional usage in relation to that land under
and subject to this Act.

(2) Rights of traditional usage created by subsection (1)(b) in relation to land
replace the rights and entitlements that were incidents of the native title to that
land extinguished by subsection (1)(a) and, unless this Act provides otherwise, are
equivalent in extent to the rights and entitlements that they replace.

This clause may be described accurately as the clause that exchanges native title for a
bagful of nothing.
Hon A.IM. MacTieruan: For trinkets and beads!
Hon TOM STEPHENS: T'hat is a good description. One arrives at that conclusion by
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reading subelause (2), which stares "unless this Act provides otherwise". I assure the
Chamber that this Act most certainly will provide otherwise.
I am sure that the people in Nazi Germany in 1933 who were involved in the drafting of
what became the Nuremberg legislation of 1936 were good people.
Hon P.R. Lightfoot: I cannot believe I am hearing this. Have you been on the magic
mushrooms again?
Hon TOM STEPHENS: That legislation dealt with the extinguishment of the property
rights of the Jewish people of Nazi Germany. It made those people no longer citizens of
Germany but subjects. I was reading this clause at home the other night without the
assistance of the magic mushrooms to which Hon Ross Ligbtfoot referred. I have never
had that substance, and members opposite cannot conclude otherwise.
Hon Derrick Tomlinson: Were you reading it in Meini Kawpf
Hon TOM STEPHENS: No; in this Bill. This clause of the Bill has many parallels with
what was done in Nazi Germany in 1936. Members opposite should read the Bill. We
on this side of the Chamber have read the Bill. Many commentators outside the Chamber
have read the Bill. They have arrived at the same conclusion that we have arrived at;
namely, that this is a most offensive clause. In Nazi Germany, the Jewish people did not
have the protection of the Racial Discrimination Act that the Aboriginal people of
Australia have. They did not have the protection of an educated High Court that would
strike down that Nuremberg legislation. The commentators on this legislation have not
risen to great levels of hysteria, which I will not do either, because they know and I know
that in the end this clause will be struck down by the High Court because it is in breach
of the Racial Discrimination Act.
Hon P.R. Lightfoot: I have some sympathy with you, and I even emipathise with you to a
degree, but you ame not being rational when you try to draw a parallel between this
legislation and Nazi Germany.
Hon TOM STEPHENS: Yes, I am. This clause seeks to extinguish rights on the basis of
race.
Hon P.R. Lightfoot: It will give rights on the basis of race, not extinguish them.
Hon TOM STE-PHENS: The member should read the clause. It is entitled "Native tidle
replaced by statutory rights of traditional usage". However, subclause (l)(a) states that
"On the commencement of, and by operation of, this section any native tidle to land that
existed immediately before that commencement is extinguished".
Hon P.R. Lightfoot: Read the next subclause.
Hon TIOM STEPHENS: The next paragraph says -

(b) The members of an Aboriginal group who held native tide to land
immediately before that commencement become entitled to exercise rights
of traitional usage in relation to that land under and subject to this Act.

The wonds "subject to this Act" are a very important part of paragraph (b), especially
when we read it in conjunction with the next subclause (2) which stares -

Rights of traditional usage created by subsection (l)(b) in relation to land replace
the rights and entitlements that were incidents of the native title to that land
extinguished by subsection (1 )(a), and unless this Act provides otherwise -

Hon P.R. Lightfoot: Read the next one.
Hon TOM STEPHENS: It states -

- are equivalent in extent to the rights and entitlements that they replace.
Hont P.R. Lightfoot: Where is your parallel?
Hon TOM STEPHENS: The subclause provides "unless this Act provides otherwise".
Hon P.R. Lightfoot: it does not extend to its common law rights.
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Several members interjected.
The CHAIRMAN: Order!
Hon TO)M STEPHENS: Government members are proving that they have not read the
clause and do not understand its implications.
Hon N.D. Griffiths: They have their orders.
The CHAIRMAN: Order!
Hon TOM STEPHENS: Indeed.
Hon N.D. Griffiths: They know how to vote.
The CHAIRMAN: Order! Hon Nick Griffiths is intrjecting on his own colleague.
Hon TOM STEPHENS: They do.
Hon B.K. Donaldson: I suggest you get a very good lawyer to explain it to you.
Several members inteijec ted.
The CHAIRMAN: Order! The debate cannot proceed if there is to be cross-Chamber
intrjections over and above the member who is on his feet. Members should let the
member who is on his feet say what he wants to say. That member can then sit down and
other members can then say what they want to say.
Hon TOM STEPHENS: There are a couple of parts of this clause that members opposite
could underline to help them to understand its implications. If they were to underline the
words "subject to this Act" and "unless this Act provides otherwise", they would well and
truly understand that the comments that I have been making about this clause are in no
way going over the top but accurately assess the clause for what it is; that is, comparable
to what happened with the Nurernberg legislation of 1936. It extinguishes people's
proprietary righcs, their property rights, and replaces them with something that is far less
than that, entirely and exclusively on the basis of race.
Hon P.R. Lightfoot: Something profound happened to you as a child.
Hon TOM STEPHENS: In debate on the short title I told the Chamber about profound
experiences that I have had as an adult that have led me to look very closely at legislation
such as this. Those profound experiences, an involvement with Aboriginal people and an
experience of the acts that have been perpetrated against Aboriginal people by
Governments of the persuasion of Hon Ross Lightfoot, have led me to view very
cautiously legislative initiatives on the pan of conservative Governments, particularly
those in this Stare.
Hon P.R. Lightfoot: You are not being truthful because you said Governments of the
other persuasion last night. You mentioned the late Mr Caiwell.
Hon TOM STEPHENS: Yes; indeed I said that our party rose above our history. The
Liberal Party by this clause has not proved itself to be capable of rising above its history
in dealing with Aboriginal people. Here there is an attempt on the part of the Court
Government to deal a deathblow to the native tide rights of Aboriginal people that were
recognised in the Mabo decision of the High Court only last year. As I have said to the
Committee, it will not succeed in delivering the deathblow despite the intent of this
clause. For my analysis of this legislation I am not relying entirely on my observations
of the clause. My observations of the clause have confirmed my analysis, as I have gone
over it again and again to see whether it could be given any other meaning. My analysis
is confirmed by that of others. It has been an interesting process.
In the deliberations on this legislation a variety of additional comments have been made
as the debate has continued over the past few weeks. One of those commentators - not
one with the strongest commentary but one that I want to refer to - is Henry Reynolds
who has been watching closely the movement of this legislation into our State Parliament
and making an analysis of it in terms of the historical context into which this legislation
fits. His comments analyse this Bill as extinguishing native tidle and replacing it with
what is termed a statutory entitlement to exercise rights of traditional usage. He says -
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The State Government promotes the measure as making a fair exchange - taking
with one hand, giving with the other. Any fair assessment indicates chat this is
manifestly not the case. The legislation will affect the wncompensated
expropriation of native title rights over a vast area of the State and replace it with
far less significant and far morn vulnerable rights. The operative principal seems
10 be that native tide is far too good a form of tenure to waste on the blacks. A
form of property in land will be extinguished and replaced by what, in effect, will
be a license to perform a very limited number of activities on the land. What is
being offered is not land rights but use rights.

It is not native tide but traditional usage rights, a much lesser right than that which was
recognised in the High Court decision in the Mabo case. Members will recall that I
mentioned earlier in the debate in the Committee stage that commentary is available from
Father Frank Brennan. HeI is a commentator who has good credentials for analysing this
legislation and he has produced some wiritten commentary focusing on clause 7. 1
appreciate that Government members took the opportunity to talk with Father Brennan
when he was in the building. I hope that in their exchanges they learned that his analysis
of this clause that deals with extinguishment of native tidle is valid, In the analysis he
made available to us, he says -

The universal extinguishment of all native tidle in Western Australia is a symbolic
assault on Aborigines who have expressed pride and satisfaction that the I-gh
Court has recognised native title rights, pre-existing colonisation, surviving
colonisation, and being recognised as part of the common law of Australia. The
extinguishment of such rights by the Parliament with automatic statutory
recognition of equivalent rights requires somne explanation.
I have argued the only outstanding question is compensation. But if procedural
fairness for the extinguishment of native title since 1975 is an issue it will not be
satisfied by clause 27 of the WA Bill which permits the passage of regulations
providing for the manner in which the rules of natural justice are to be applied to
the extinguishment of native tide. Only the Commonwealth Parliament has
power to restrict the application of the general principle of nondiscrimination.

There was a better section to read but I did not find it in my quick scurry for that
commentary on the Bill.
The other commentary made available to the Opposition was by the Law Society of
Western Australia in a letter addressed to die Leader of the Opposition on 25 November
1993. Members will remember that day; it was the day on which the legislation was
being rapidly moved through Parliament last week. In regard to this clause it is
especially important to read a part of the letter -

The Council of the Law Society met on an urgent basis this morning to consider
the Land (Titles and Traditional Usage) Bill 1993 and approved the attached
report on this legislation.
The Society wishes to make it clear that it does not consider that it is within its
charter to comment on die philosophy behind the legislation. The report therefore
is limited to commentary on various legal aspects and procedures contained
within the legislation and the impact of these procedures an the Court system and
the operation of the system of justice generally.
The Society recognises that the Bill is currendly in the final stages of debate in the
Legislative Council and tusts that the attached comments will be of some
assistance as the Bill completes its passage through the Parliamnent.

The Opposition does not want to keep this comment to itself.
Hon George Cash: There is no need, I have a copy of it.
Hon TOM STEPHENS: I hope that the Minister's colleagues, by listening to some of
this analysis by the Law Society, will see exactly how faulty is clause 7. The Law
Society was rapidly berated by the Government with a hand-delivered letter from the
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Premier on the Friday for having the gall to enter this debate in the way it felt necessary
to do.
Hon P.R. Lightfoot: How do you know the letter was hand-delivered? You make those
statements but often there is no veracity in them.
Hon TOM STEPHENS: Because the Law Society advised us that was the case. The
individuals associated with the Law Society received a hand-delivered letter from the
Premier chastising the society on the Friday about its involvement in the debate. The
summary reads -

This statutory scheme makes it plain that the rights of certain traditional
Aboriginal owners of land at common law are to be converted into statutory rights
of traditional usage which:
(a) are declared, in a number of instances, to be extinguished; and
(b) fall, in any event, in the face of competition with the rights of holders of

titles and decisions made by the Minister to extinguish or suspend the
statutory right where it is considered necessary for public purposes.

The statutory rights of traditional usage sie clearly not, in any sense, paramount
or given any special protection in the State's land management system.
On this considered view, it can only be said that the statutory rights of traditional
usage created by the Bill are likely to be limited and of limited utility to any
Aboriginal group able to assert them. They are rights far removed ftom the
concept of native title declared by the High Court.

The last sentence should be emphasised. The Law Society is not prone to eating magic
mushrooms; as H-on Ross Lightfoot suggests I might be and that feast might somehow
have led me to make the comments now being echoed in this analysis.
Hon P.R. Lightfoot: What about the situation in Nazi Germany? Land titles here are
being taken away as if the same thing is portrayed against Aborigines.
Hon Cheryl Davenport: Make the connection!
Hon TOM STEPH-ENS: Yes, as Hon Cheryl Davenpont states, the member should make
the connection. In Nuremberg in 1936 the property rights of the people were being
trammelled by the Reichstadx.
Hon Tom Helm: Hitler thought that the Jews were at the lower end of the spectrum.
Hon TOM STEPHENS: That is why we were concerned about the comments debated
previously. We think there is a flow through from those comments into this type of
legislation - not out of wanting to fight or joust, but from a genuine belief that people
have that philosophical attitude toward Aboriginal people. The connection is necessary
to make in one's mind, and that of the Committee, as to the consequences of the attitude
reflected in the member's letter to the newspaper. It becomes the genesis of a viewpoint
and the genesis of legislation such as this, which has much in common with the
legislation aof that unfortunate period in German history.
Hon P.R. Lightfoot: What you say is irrelevant. We are giving Aboriginal people native
titde; we are not taking it away.
Hon TOM STEPHENS: I wonder if by the end of debate on clause 7, Hon Ross
Lightfoot will have read the clause, or heard my reading of it, and will understand what
has been happening. This clause is not giving native tidle. Native tide was always held.
The High Court has declared that -

Hon P.R. Lightfoot: Yes, and we are confirming it.
Hon TOM STEPHENS: To the contrry; this legislation confirms no such thing. It
extinguishes native tidle by the first part of clause 7; then it endeavours. to swap that
native title for something that it claims to be an equivalent - traditional usage.
Hon W.N. Stretch: Which the High Court says. What do you see as native title? Is it the
equivalent of a freehold tidle?
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Hon TOM STEPHENS:- I will address that point. I hope thiac Hon Ross Lightfoot has
now seen some of the connections on these questions and understands exactly why we
are most offended by clause 7, and why it is so important that it be understood.
Hon P.R. Lightfoot: We are offended by your analogy.
Hon TOM STEPHENS: I am offended by clause 7. Members opposite need to resile
from the position adopted by the Government in the passage of this legislation, which
includes clause 7. The summary by the Law Society continues -

In Mabo, the Merriamn people were held to be entitled, as against the whole
world, to possession, occupation, use and enjoyment of the lands of the Murray
Islands.

Clause 7 goes on to subject Aboriginal people with rights of traditional usage to the
provisions that are spelt out later in the Bill, "unless this Act provides otherwise", and it
will be demonstrated as we debate the legislation that this is to be no use and enjoyment
of land as against the whole world; it is the whole world that will have use and benefit of
the land over and above the interests of Aboriginal people. The interests of Aboriginal
people will be held to be subservient to the interests of all other titleholders, despite the
decision of the High Court and despite the requirements of the Racial Discrimination Act
that would demand of this Parliament and this Government to do otherwise. The
summary continues -

There is no doubt, consistent with the decision of the High Court in Malxj, that
the Parliament of the State of Western Australia, and the Governor in Council of
this State, may take appropriate legislative and executive action to extinguish
native tidle, provided the exerise of such powers is not inconsistent with the laws
of the Commonwealth Nevertheless the terms of the Bill necessarily raise
questions as follows:
(a) The Society is concerned about the substitution of a system of rights

protected by the rule of law with a system of entitlements only to be
enjoyed at the discretion of a Minister, not subject to appeal or judicial
review.

Hon P.R. Lightfoot: Who signed the letter?
Hon TOM STEPHENS: T.H. Sharp, President of the Law Society of Western Australia
following an urgent meeting of the Council of the Law Society on the morning of
25 November 1993.

Sitting suspended from 6.00 to 730 pm
Hon TOM STEPHENS: I was referring to clause 7 and drawing on quotes provided by
the Law Society which I want to make sure that other members of the Committee hear so
that they then wI understand why they should reject clause 7 and any defence of clause
7 by the Minister.
Hon B.J. Chariton: Did you hear what was said in Queensland today?
Hon TOM STEPHENS: Yes. I have heard what was said in Queensland. By whom in
particular?
Hon E.J. Chariton: Everybody. Even ATSIC is saying that they have got it all wrong.
Hon TOM STEPHENS: Who has got it all wrong?
Hon E.J. Charlton. The Federal Government. ATSIC wants it chucked out.
Hon TOM STEPHENS: I am not dealing with the national legislation here.
Hon E.J.. Charlton: But you have been promoting it as the greatest thing since sliced
bread.
Hon TOM STEPHENS: I have not talked about the national legislation: I have been
talking about the Western Australian legislation. I am sure that the Chairman would have
ruled me out of order had I referred to the national legislation.
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The CHAIRMAN: Order! More specifically, I will rule the member out of order if he
does not talk about clause 7.
Hon TOM STEPHENS: Yes, and it is clause 7 that the commentary from the Law
Society deals with. Would the Minister grant me leave to have the commentary
incorporated in Hansard?
Hon George Cash: No. There is a large number of pages. 1 ask the member to read it in
please, because I have a bigger document that I will have to have incorporated and it
would not be reasonable for both to be incorporated.
Hon TOM STEPHENS: Paragraph 3 of the commentary states -

There is no doubt, consistent with the decision of the High Court in Mabo, that
the Parliament of the State of Western Australia, and the Governor in Council of
this State, may take appropriate legislative and executive action to extinguish
native tide, provided the exercise of such powers is not inconsistent with the laws
of the Commonwealth. Nevertheless, the terms of the Bill necessarily raised
questions as follows:
(a) The Society is concerned about the substitution of a system of rights

protected by the rule of law with a system of entitlements only to be
enjoyed at the discretion of the Minister, not subject to appeal or judicial
review.

(b) Additionally, the legislation ensures that any right to compensation is
limited and may be given in a form no different to what the deprived
Aboriginal people might expect to receive as citizens eg. services and
facilities provided by the Government such as health, housing, education
and public works.

(c) The operation of Section 38 also severely limits the nature and extent of
compensation which might be awarded.

Clearly, we are dealing with a crucial clause of the Bill. I have described it previously as
a primary clause because any native title that existed before the commencement of the
Bill will be immediately extinguished, It is clear on our analysis of the legislation that
that is what the Government wants to do. It then wants to translate that into a lesser title.
'We see that as a wholesale abrogation of property rights of one racial group in the
community and it must be condemned; it certainly must be rejected by this Committee.
Native title rights which have content according to their historic amnbit are annihilated by
this clause.
Hon Derrick Tomlinson: Does it say that native title is extinguished?
Hon TOM STEPHENS: Yes, and in its place, statutory rights of traditional usage to the
land subject to this legislation are given. Under this Bill, the Govcrnment is able to
substitute what we call "the bag of nothing" for what was recognised by the High Court
as substantive property rights. Subelause (2) states that, unless this Bill otherwise
provides, the traditional rights of usage are the same as native title. That is where we
need to refer through to clauses 17 to 21 which we will do later in the debate. Those
clauses deal with the containment of traditional rights of usage so that they are something
much less than native tidle. Earlier in the consideration of this clause, I was asked what I
consider native tidle to mean. We contend that the High Court found that native title was
sui generis; that is, of its own kind or unique. Consequently, it defies ready analogy with
conventional tidle.
Hon Derrick Tomlinson: Within each plan or group?
Hon TOM STEPHENS: A case can be constructed for that. This provides a considerable
challenge in determining how to treat native tide on a non-discriminatory basis. It is
generally agreed that the provisional and conditional nature of a lease or licence
distinguishes it in a substantial way from allodial tidle such as native tide. The form of
tidle that could be most closely analogised to native title is a freehold tidle for the
purposes of establishing she test for non-discriminatory treatment in any future dealings.
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Hon George Cash: What do you mean by allodial?
Hon TOM STEPHENS: The form of title that can be most closely analogised to native
title is a freehold title for the purposes of establishing the test for non-discriminatory
treatment in any future dealings. The Opposition asserts that freehold title must be the
test for the treatment of native tide but that does not imply an equality with freehold title.
It is merely analogous. The Htigh Court defined certain key features of native title which
are relevant to any future dealings in land subject to native tidle interest. It indicated, for
example, that the holders of native tide are restricted in their capacity to trade in their
tide. Those who have read the High Court judgment know that native tidle is inalienable
and cannot be traded with anyone but the Crown.
Hon Derrick Tomlinson: It could only be surrendered to the Crown.
Hon TOM STEPHENS: Surrendered in return for, which may be considered as traded.
Hon Derrick Tomlinson: That is quite different from fr-eehold.
Hon TOM STEPHENS: It is analogous to.
Hon Derrick Tomlinson: The analogy can be drawn but there is a difference.
Hon AJ.G. MacTieruan: There are far more rights than freehold.
The CHAIRMAN: Order!
Hon TOM STEPHENS: The Commonwealth Government's policy position in relation to
native title certainly argued for native titleholders to be given the right to be asked about
proposed use of the land for various purposes by parties other than the native holders, and
insisted that native titleholders had the right to be consulted. This is a fundamental
feature of all systems of land tide and most, if not all, systems of Aboriginal land
ownership. In comparison with that situation, what are we faced with in the passage of
this clause and clauses 17 to 21? The right of traditiorjal usage has hardly any rights at
all; they are all at ministerial discretion.
Hon P.R. Lightfoot: They have all the rights they had pre-1788 and more.
Hon TOM STEPHENS: Unfortunately, that is not the case. In debate on clauses 17 to
21 we will demonstrate that.
Hon P.R. Lightfoot: What the member is saying is misleading.
Hon TOM STEPHENS: All of the commentary that has been made available to me
indicates that my claim is right. I have seen no commentary at all on this Bill that would
argue to the contrary.
Hon Derrick Tomlinson: Why not gallop ahead by voting on this clause and going to
clauses 17 to 21?
The CHAIRMAN: Order!
Hon TOM STEPHENS: Clause 7 should not be rushed through the Committee stage. It
will probably take longer to deal with this clause than any other clause because it is the
focal part of the Bill. I know my colleagues will present argument after argument to the
Committee indicating why the Government should not persevere with this legislation.
Hon N.D. GRIFFITHS: Clause 7 requires close reading. It is an affront to the people of
Western Australia. It is not the work of a conservative Government, but is the work of a
radical Government because it takes away property rights from a group of people. The
property rights it takes away are defined in the Bill as any native tidle to land that existed
immediately before that commencement is extinguished. The property rights are defined-
in the definition in clause 3, and these are the rights the legislation purports to take away.
Whether the rights exist under the terms of the definition in clause 3 is a matter of
conjecture, but we have before this Chamber proposed legislation to the effect that
property rights be taken away. The legislation purports to take away one or mome rights
or entitlements of a kind recognised by the common law, being rights or entitlements to
the occupation or use of land, or otherwise relating to land.
%4?$4
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Hon Derrick Tomlinson: Finish it.

Hon N.D. GRIFFITHS: I will do so in my own good time. The member can criticise me
if he wants to but I am dealing with this clause.
Hon Derrick Tomlinson: Do not distort the argument.
Hon TOG. Butler interjected.
The CHAIRMAN: Order! Hon Derrick Tomlinson and Hon Tom Butler know they are
out of order.
Hon N.D. GRIFFITHS: The legislation will extinguish what amounts to property rights,
although whether those rights exist in the terms of the definition is a matter of conjecture.
The defence of the radicals and their radical advisers is that they do not exist and,
therefore, no harm is done. If they do not exist, why go through the charade? It becomes
molt offensive because it is not just taking away property rights - I thought a
conservative Government would consider property rights sacrosanct - but also restricts
the taking away of property rights to a group of people ethnically or racially defined as
Aboriginal persons. The legislation proposes to extinguish a certain category of rights
which it purports to define.
That brings me to the point raised by Hon Tom Stephens. He had an interesting
exchange with Hon Ross Lightfoot. There are many things I like about Hon Ross
Lightfoot, one of them is the fact he has the courage to speak his mind. I do not agree
with what he says very often, but I congratulate him on his candour. Hon Tom Stephens
made a point about the jurisprudence of the 1930s. That point is relevant to what is
taking place in this Chamber tonight and to the role of the party of which I am proud to
be a member. We are that group in the community which defends the weak and the
oppressed even if it costs us electorally in the short term or perhaps in the long term; that
is secondary to why we are here.
Hon B.lC. Donaldson interjected.
Hon N.D. GRIFFITHS: The people we represent are by and large the most defenceless
group in the community and they are entitled to our support, and in so far as we can give
it to them they will get it. The 1 930s analogy is appropriate. I will quote from a passage
attributed to Pastor Martin Niemoeller. It has relevance, although it is not dealing with
land rights. Hon Bruce Donaldson does not concern himself with the oppressed other
than to oppress them. Pastor Niemoeller said -

In Germany they came first for the Communists, and I didn't speak up because I
wasn't a Communist. Then they came for the Jews, and I didn't speak up because
I wasn't a Jew. Then they came for the trade unionists, and I didn't speak up
because I wasn't a trade unionist. Then they came for the Catholics, and I didn'
speak up because I was a Protestant. Then they came for me, and by that time no
one was left to speak up.

The Labor Party is looking after the interests of the Aboriginal people better than Pastor
Nienioeller looked after the interests of the communists, Jews, trade unionists, Catholics
and the Protestants. Although to give him his due he did what many people are not
capable of: He knew he was wrong and he admitted he was wrong. His words are an
example of how people should behave. I hope members opposite will consider clause 7
very carefully. I have not gone through all the clause because other members on our side
of the Chamber wish to speak.
Hon P.R. LIGHTFOOT: It is my belief that we should give Aboriginal people all that we
can.
Hon T.G. Butler: Before or after you take it off them?
Hon P.R. LIGHTFOOT: We should give Aboriginal people everything that this State can
afford, but they should not have anything more than other people in this State should get
and are entitled to. They should not have less.
Hon A-J.G. Macliernan: He sounds like a socialist.
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Hon P.R. LIGHTFOOT: Members must admit that if the Aboriginal people got more,
that would be a racially based decision. It would be based on the colour of their skin, on
their ethnicity, and that would not be right, and speakers opposite have just said that
would be abhorrent; that is racism and we do not want racism. Why do we go to such
extraordinary lengths to see that the 42 000 people, who represent die Aboriginal ethnic
group in Western Australia - they are not all pure Aborigine, but they are by definition
Aboriginal people - divide this State up along lines of colour? We have witnessed in
South Africa, after decades of isolation from this world, getting back to having
one-vote-onte-value regardless of the colour of skin and not based on property.
Hon AJOG. MacTiernan: He supports one-vote-one-value.
Hon P.R. UIGHTFOOT: We are saying that an Aboriginal person is entitled to more.
Aboriginal people already have a significant amount of country over and above -

Point of Order
Hon SAM PIANTADOSI: Just to help the member, he referred to Aborigines as an
ethnic group. For the member's information "ethnos" or "ethnic" is stranger to a
particular country. I do not think the Aboriginal communities are strangers to Australia.
They are not an ethnic group.
The DEPUTY PRESIDENT: That is not a point of order.

Committee Resumed
Hon P.R. LIGHTFOOT: The member obviously does not know what he is talking about.
He is talking about "ethnos", which is a Greek derived word; "ethnicity" is the one I stick
to. The inteiJections and points of order ame designed to disrupt the flow of my
contribution to debate tonight. That does not really affect me; although it takes some
time to get back to the facts while the time ticks away.
Aboriginal people represent 2.5 per cent of the population in Western Australia and about
1.5 per cent nationwide. They already own 12 per cent of the State. That could be
inalienable or could easily be made inalienable.
Hon Bob Thomas: Is that in terms of area?
The DEPUTY PRESIDENT: Order!
Hon P.R. LIGHTFOOT: I will contribute to clause 7 by reading out some of the land that
could be held, not by 42 000 people who are entitled to hold it, but by a fraction of those
people who could end up with inalienable tide, a title that cannot be encumbered,
mortgaged or otherwise used as collateral. They could end up owning thre-quarters of
Western Australia. That is not 42 000 people, but a fraction of those people, because the
biggest majority of those people have chosen the urban way of life. South Africa is in the
throws of stopping that development along racial lines, yet here we axe, after decades of
condemning South Africa, resorting to a homeland-style development -

Hon T.G. Butler: What a load of codswallop.
Hon P.R. LIGHTFOOT: - where it will be their land and ours. Their land will be owned
by about 10 000 people - and I am being generous with those figures - and it will,
comprise about 750 000 square miles.
Hon A.J.G. MacTieruan: Let us find out what percentage of land is held by the Holmes a
Court and the Hancock families.
Hon P.R. LIGHTFOOT: The land held by white Western Australians will be
significantly smaller. The land they own in the Kimberley which is vested in the
Aboriginal Lands Trust includes: In the East Kimberley, 38 locations totalling
3.87 million ha. In the West Kimberley, 67 locations totaling 1.266 million ha. In the
Pilbara, 21 locations totalling 485 000 ha. In the western desert area around Jigalong,
four locations totalling nearly 260 000 ha. In the eastern goldields and central Australia.
42 locations totalling 14 million ha. In the Gascoyne-Murchison area, 31 locations
totalling over 80 million ha. In the central metropolitan area - that is in Perth - four
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locations totalling 41 ha. In the great southern, 18 locations totalling over 7 000 ha. In
Norseman, 2 729 ha.
Hon Tom Stephens: What percentage of the Western Australia population would you
imagine that non-Aboriginal pastoralists represent?
Hon P.R. LIGHTFOOT: I do not know, but there are about 550 pastoral stations in
Western Australia comprising 38 per cent of the land mass and I imagine there are about
600 or 700 families. In answer to the member's question, it is a lease which expires in
2015 and that is the big difference. These Mabn titles are designed to go on in
perpetuity - they become inalienable and cannot be said off. I will come back in a
moment to the land vested in the Aboriginal Affairs Planning Authority.
One aspect which worries me is that mining tenements devolve back to native title when
they are relinquished. In 1969 one or two goidmines were operating in Western
Australia. One of them was the Mt Charlotte mine, which is located towards the northern
end of the Golden Mile, and the other one was at Norseman. Under native title a
substantial part of those thousands of mines would have been lost to development.
Approximately 51 per cent of all our export income comes from the export of minerals
and that reflects as 27 per cent of national export income - $9 000 per capita in Western
Australia, $3 000 per capita in the rest of the nation and $26 per capita in Canberra.
Members can see that it is not a matter of what I think is right. I am not denying that
Aboriginal people should not have all that we can give them, but they should not have
more than what other Australians should have. If we develop along separate lines, then it
is racism. I will not be a part of that. If members opposite want to be a part of separate
development for Aboriginal people, they are supporting racism. If the member opposite
who represents Kalgoorlie wants to support land that can be claimed by Aboriginal
people to the detriment of people in the goldfields, I cannot support that and neither can
his constituents.
In respect of other stations held by Aboriginal people, in the Kimberley there are four
stations totalling 836 042 hectares; Jigalong, one station totalling 174 811 hectares; and
in the Pilbara, one station totalling 65 259 hectares and that does not include the five
stations held by MacLead's mob. The area of land controlled on behalf of Aboriginal
people comprises 312 locations throughout Western Australia which equates to
26 885 150 hectares or 66 406 395 acres or 103 760 square miles or 268 738 square
kilometres. I would say that is enough and I do not propose to give one more square inch
of land, if I can help it. to people based on the colour of their skin.
Hon BOB THOMAS: I listened with interest to the previous speaker's comments and
disagree with some of them, If I beard him correctly, he said that Aboriginal people in
Western Australia have control over 12 per cent of Western Australia through various
lease holdings and other arrangements made by organisations like the Aboriginal Affairs
Planning Authority and the Aboriginal and Torres Strait Islander Commission. He said
by virtue of this up to 25 per cent of Western Australia could come under the control of
Aboriginal people because of the common law native title. The member made a
fundamental error because he has apparently forgotten that there is a dual set of criteria
for an Aboriginal person to meet before he can claim he has native tidle which, under this
Bill, will be automatically extinguished and replaced with rights of traditional usage.
For an Aboriginal person to qualify for native title he must, firstly, maintain a traditional
association with the land. The member quite rightly observed that in many cases
Aboriginal people have voluntarily extinguished their traditional ownership because they
have an urban lifestyle. Therefore, they do not meet the first criterion of observing the
laws and customs of the traditional areas. Another criterion is that the land must be
vacant Crown land. The Federal Bill, which hopefully will pass through that Parliament,
provides for native tide to be extinguished from pastoral leases, which comprise 38 per
cent of Western Australia's land mass. It leaves them vacant Crown land to which
Aboriginal people will have access. For an Aboriginal person to qualify for native title
he must live on that land and observe a traditional lifestyle. The member is wrong in his
assessment that 75 per cent of Western Australia will be subject to control by Aboriginal
people.
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Hon P.R. Lightfoot: I said that 83 per cent of Western Australia is vacant Crown land.
Hon BOB THOMAS: The member should go back to the drawing board and check his
facts because 38 per cent of Western Australia's land mass comprises pastoral leases.
Hon P.R. Lightfoot: That is vacant Crown land and under the Mining Act it expires in
2015.
Hon BOB THOMAS: It is not vacant Crown land.
Several members interjected.
Hon BOB THOMAS: This is the problem that arises when -

Hon P.R. Lightfoot: You do not do your homework.
Hon BOB THOMAS: - a member is trying to justify something he does not believe in.
For an Aboriginal person to qualify for rights of traditional usage, he must qualify far
native title.
Hon P.R. Lightfoot: I do not disagree with that.
Hon BOB THOMAS: If an Aboriginal person must satisfy the Government that he has
the common law traditional ownership of that land he will be meeting the criterion
established by the Commonwealth legislation; that is, he maintains a traditional lifestyle
an vacant Crown land. Pastoral leases are excluded from vacant Crown land under the
Commonwealth legislation. That legislation states that pastoral leases have already had
native title extinguished. This is the problem which arises when the member opposite
has not read the Commonwealth legislation and does not understand this issue.
Hon P.R. Lightfoot: You are simply wrong.
Hon BOB THOMAS: Is the member saying that the Commonwealth legislation does not
extinguish native tide over pastoral leases?
Hon P.R. Lightfoot: I am saying that pastoral leases expire in the year 2015. All of them
are, for the purposes of the Mining Act, vacant Crown land.
Hon BOB THOMAS: I am not talking about the Mining Act, I am talking about the
rights of traditional usage.
Hon P.R. Lightfoot: If pastoral leases are not claimable and they are viable then that is
why the Commonwealth is buying them.
Hon BOB THOMAS: Now we have a conspiracy because the Commonwealth
Government is buying pastoral leases.
Hon E.J. Chariton: It said it will set up a fund to do that.
Hon BOB THOMAS: It has not said that.
Hon Ross Lightfoot should go back to the drawing board and reconsider this legislation.
He should also consider how the Commonwealth legislation identifies native title and
then he might realise that he cannot go round this State saying that 75 per cent of
Western Australia will come under the control of Aboriginal people.
Hon P.R. Lightfoot: I am saying it is claimable.
Hon BOB THOMAS: Seventy five per cent of Western Australia cannot be claimable if
38 per cent comprises pastoral leases.
Hon P.R. Lightfoot: They are claimable as vacant Crown land.
Hon BOB THOMAS: The Commonwealth legislation which establishes native tidle
states that native title is extinguished on pastoral leases. The member should make
himself aware of that.
Hon KIM CHANCE: In debate on the short title I said that in clause '7(l)(b) there
seemed to be significance in the past tense of the words "who held", which are the second
and third last words in the first line. I would appreciate it if the Minister would respond
as I go along because at 8.30 tonight I have a briefing on another Bill. This clause refers
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to those "who held native title immediately before that commencement". Clause 7(l)
commences "On the commencement of, and by the operation of, this section", We have a
specific date once this Bill becomes law, and we will be able to name that date. My
concern is that there may be people who, we may assume, would have native title and,
therefore, because of clause 7(1)(b), be entitled to exercise at that date the rights created
by this clause, which are the rights to traditional use. Because of those words "who held"
and their conjunction with the commencement date, it may be disputed that they did in
fact hold native title at that date as native title is defined on page 6. 1 see the Minister's
adviser is frowning, and I must admit that I floated my view past some of our own
counsel and they could not see it either. Nonetheless, if there were a group of Aborigines
whose claim to native title over a specified area was in dispute with another Aboriginal
group, it seems neither could claim legally to have native title over that area of land at the
date of commencement.
Hon GEORGE CASH: They could. I am responding just to the matters raised by
Hon Kim Chance at the moment, because he has indicated he has some parliamentary
business to attend to elsewhere. Where there is a dispute between various Aboriginal
community groups, that in itself will not extinguish or impair their common law right.
Their common law right will exist as a matter of fact and could be established in due
course, if necessary by the provisions of this Bill, through the Supreme Court The mere.
question of a dispute will not cancel out one group's rights as against another's. The
superior rights will obviously prevail.
Hon KIM CHANCE: I thank the Minister. That is the advice I have been given by other
people, but I still need to be clear. The wording in clause 7(l)(b), "who held native tidle",
seems to be a declaration of a fact in law that they hold something of legal entity.
Hon George Cash: It is a right to exercise or to enjoy.
Hon N.D. GRUIFTHS: I listened with great interest to the comments of Hon Ross
Lightfoot and I believe I should inform members of the observations of a former Premier
of South Australia and a member Of the Liberal Party. Mr Steele Hall, who perhaps does
not endear himself to many members opposite because he is on record as saying he
believes in democracy. Of relevance to the observations of Hon Ross Lightfoot is that he
had this to say, and I quote from the House of Representatives Hansard of 23 November
1993 at page 3488 -

I did not appreciate receiving representations and a letter from the Association of
Mining and Exploration Companies (Inc.) from Western Australia telling me a
number of things which no manager of a company should believe, It represents
the wild opinions held by a large number of people out in the community.

He then went on to quote a passage from the letter to which he was referring. It
continues -

T'he Western Australian Government has . expressed a will to grant land to
Aborigines on the same basis as all other Australians if they agree to forego
native title.

Mr Hall went on to say -
How can that be on the same basis as other Australians?

It then goes on to talk of the 11.2 per cent of land in Western Australia already held by
Aborigines. It continues -

It neglects to say that, in terms of agricultural and grazing pursuits, it is the land
that has been left after being picked over by settlers since the first settlement of
Western Australia.

Mr Chairman, I thought that members opposite would be interested in those words of that
great Liberal, Mr Steele Hall, MHR
Hon AJ.G. MacTIERNAN: Hon Ross Lightfoot's argument is essentially that because
only Aborigines are entitled to native tidle it is racist to recognise native title. I put it to
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you, Mr Chairman, that is similar to arguing that it is sexist to build maternity hospitals
because only women have babies. There is as much sense in his argument as in the latter.
It is certainly the case that because of the way historical events have unfurled only
Aboriginal people are entitled to native title, but not all Aboriginal people.
Hon P.R. Lightfoot: How much of Western Australia do you think Aboriginal people
should have exclusively?
Hon A.J.G. MacTIERNAN: I do not think it goes like that. It is a question of looking at
the sorts of interests.
An Opposition member interjected.
Hon A.J.. MacTEERNAN: Indeed, how much money should Kerry' Packer have? The
arguments of Hon Ross Lightfoot are a bit confusing in the context of this debate, but if
what he says about the statutory title is true, then his objections applies equally to the Bill
that his Government is putting forward, to the Federal Government's legislation and,
indeed, to the High Court decision. Underlying Hon Ross Lightfoot's concern is this
notion that all this land will be tied up and excluded from mining. I understand that he is
from a mining background, and it has been suggested from time to time that he has
mining interests and, of course, it would be paramount in his concerns to ensure that
mining can continue. There is no reason for believing that the existence of native tidle
will in any way preclude mining, certainly not under the Government's legislation, If
Hon Ross Lightfoot read the Federal Act he would similarly find that it would not be
precluded, because Aborigines are not given any rights over the minerals or veto over
mining but simply a right of negotiation.
Hon P.R. Lightfoot: They have a right to veto all entry.
Hon AJ.G. MacTIERNAN: That is not true.
Hon P.R. Lightfoot: They have a veto on entry, so they an veto mining.
Hon A.J.G. MacTIERNAN: That is simply not the case.
They have a right of negotiation which goes before a tribunal for adjudication if they
cannot voluntarily settle the matter.
Hon P.R. Lightfoot: What you are saying is too naive to comment on.
Hon A.G. MacTEERNAN: I am prepared to have the debate, with the Chairman's
indulgence.
The CHAIRMAN: Order!
Hon A.M.. MacTIERNAN: There are two fundamentally incorrect premises on which
Hon Ross Lightfoot's arguments ame based: First, that it is racist to recognise native tide
because only Aborigines, but not all Aborigines, are entitled to it. Second, that the
existence of Aboriginal tidle will preclude, lockup or in some way isolate those areas
from mining, If Hon Ross Lightfoot read the Mabo decision and read the very modest,
middle of the road legislation introduced by the Federal Government, he would realise
that mining interests are well and truly protected under that legislation.
Hon P.R. Lightfoot: That is absolute rubbish.
Hon A.J.. MacTI]ERNAN: It is not absolute rubbish.
Hon P.R. Lightfoot interjected.
Hon AJ.G. MacTIERNAN: Of course mining interests are making an ambit claim. Hon
Ross Lightfoot will be familiar with ambit claims. No doubt he has railed many times
against the ambit claims of unions. Of course mining companies would go for the best
possible case and hype up the situation with the hope that they would get a better deal.
However, at the end of the day the arrangement struck by the Federal Government is very
balanced and will allow both interests to thrive.
Clause 7 is what we call the beads and trinkets clause. It provides that a right which has
been recognised and may even have been created by the High Court, which might be
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proprietary, is suddenly exchanged for a mere permissive occupancy at the discretion of
the Minister. We have read the legislation and we know it might, at first blush, suggest
otherwise. This is a mirror trick - one that is used to deceive the natives and the naive. It
provides that native title will be extinguished and replaced with a bundle of new statutory
rights. Superficially, it looks great. It provides that the statutory rights will be equivalent
in extent to the rights and entitlements they replace. One may ask: What is the problem?
The problem, as we have endeavoured to point out on numerous occasions, is within the
words "unless this Act otherwise provides". This Act certainly does provide otherwise.
Clause 20 provides that rights of' titleholders take precedence over this new statutory
right. The traditional usage rights are not capable of restricting or impairing the exercise
of the rights of a holder of a tide over that land. Title is defined very broadly within this
legislation and includes a leasehold and licence interest
I will give a practical example to demonstrate that this new statutory right will operate
very differently from a native title right. One such example could occur in respect of
land the subject of a pastoral lease in the Kinmberley on which various statutory
protections are already in place under the Land Act to enable Aboriginal people to hunt
and forage over their traditional land. Hon Ross Lightfoot will no doubt be familiar with
that. Given that the pranting of that lease has been subject to that statutory exception, the
grant of the pastoral lease itself has not extinguished native title. On the day of the Mabo
judgment there was crystallised, one might say, protections inherent in native title. In
other words, the Aboriginal people who foraged and hunted over that lease land could be
said to have native title. From that paint on, regardless of the statutory protection
provided within the Land Act - even if it were subsequently changed, as a conservative
Government could well do - their native title would survive. That right was based on that
native title and they would have a right to hold out against that pastoral leaseholder if he
wanted to deal with that property in a way that was inconsistent with their rights to hunt
and forage and use it for ceremonial purposes and so forth. Clause 20 extinguishes that
right and a new bundle of rights is provided for, but the new bundle of rights has none of
those protections. Once the Land Act is changed they will have no protection of their
traditional use, because under clause 20 they cannot prevent the pastoral leaseholder from
doing anything contrary to their rights in the land. That demonstrates very clearly the
real difference between the two pieces of legislation.
Hon P.R. LIGH-TFOOT: When this Bill is proclaimed, will the native rights and
entitlements be any less under the Act than they were prior to its coming into force?
Hon GEORGE CASH: In due course I will be able to address some of the comments that
have been made by speakers to date. The short answer to Hon Ross Lightfoot's query is
no, they will not.
Hon TOM HELM: The question asked by Hon Ross Lightfoot demonstrates either his
cynicism or his naivety. He speaks for the hard right - for the fascists on the other side of
the Chamber.

Point of Order
Hon P.R. LIGHTFOOT: I find the term "fascist" most insulting. I am not a person who
hurts easily, but when that is applied to me, I believe it is unparliamentary and the
member goes too far. I ask him to withdraw it.
The CHAIRMAN: Order! The conventions of this place suggest that if a member takes
offence at a phrase it should be withdrawn.
Hon TOM HELM: I withdraw. I said he speaks for them, not that he was one.

Debate Resumned
Hon TOM HELM: His comments demonstrate the reason Hon George Cash is handling
the Bill. Mr Cash has demonstrated a conciliatory and moderate attitude and tried to
indicate the nicer view of the coalition Government on this matter. He would be evenly
matched by the tenor of the Leader of the Opposition in the other place and even in this
place. It is not a matter of anyone getting excited or taking a hard line. The Labor
Party's position is that we need to support the views of the indigenous people of this
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State rather than be paternalistic and say that we know best, but that is what this Bill
does.
Hon Ross Lightfoot mentioned the amount of land in the Kimberley, the Pilbara and the
Murchison now held by the Aboriginal people. I noticed that he had that information at
his finger tips and quoted from a document which, no doubt, is readily available, Does
he know how many stations Aboriginal people took over after non-Aboriginal owners of
the stations walked off because the stations were worthless? How many stations does he
know of that were destroyed completely by the likes of the Vesteys organisation and
other major cattle owners in the Kimberley? They destroyed the creek beds and every
inch of the property because they overstocked the land by more than 10 times the amount
of stock that it could run.
Hon P.R. Lightfoot: You haven't a clue what you are talking about.
Hon TOM HELM: The member does not have a clue.
Hon E.J. Chariton: How is Strelley progressing?
Hon TOM HELM: Strelley is coming up well. People walked off Strelley and
Warralong and all the other stations. The Minister should not try to be smart. It is not
funny. He would agree with Hon Ross Lightfoot that Aboriginal people have a lot of
territory in this State, but it is virtually worthless.
Hon E.J. Chariton: You were just criticising the quality of the land and what had
happened to it. I just asked you about a few other places to encourage you to give a bit of
balance.
Hon TOM HELM: According to the Agriculture Protection Board, Strelley and all the
other stations ame in far better condition than they were before the Aboriginal people took
them over. The people who owned those stations ruined them and walked off them.
They did not take the advice that was offered by a conservative Government in this State.
The Aboriginal people improved them. Yandeyarra is actually making a profit from
turning cattle off. Last year. it had the finest turn-off that it has ever had. Let us talk
about how the beneficial owners of the land have made it beneficial and the ones whom
Hon Ross Lightfoot would support have wrecked it forever. The Aboriginal people put
the land back together.
Hon Ross Lightfoot mentioned the two goldmines in the eastern goldfields in the 1960s.
While I am on this subject, I will talk about Telfer. Hon Ross Lightfoot would have
supported the non-introduction of the gold tax. Members opposite were moving all
around the countryside telling people that the end of the world was nigh. They were
saying that, as soon as the gold tax came in, the gold industry would be destroyed. Hon
Ross Lightfoot said that native title could be revived at the end of a mining lease. Once
most of the minerals have been mined out, the Federal proposal is that native title can be
revived. He suggests that under those circumstances, there would be no more gold
mines in the goldfields. I remind members that Telfer, which is owned by an American
company, made huge profits in this State and paid no taxes. However, when it took the
profits back to its native country, it paid taxes in America. I did not hear one member
opposite say that that was wrong, because they were Americans.
Hon J.A. Scott: They were all right.
Hon TOM HELM: Yes- They saw nothing wrong with that As far as members opposite
are concerned, virtually anybody - the Japanese, the Poms, the Yanks - could come to
Western Australia and buy as much land as they wanted. We hear of that occurring al
the time. A person who comes from the Middle East owns a station in the Kim berley.
No-one complains about that. Now we have an opportunity with the Federal legislation
to give Aboriginal people the ability to take some economnic benefit from a place with
which they can prove a link with the land.
Hon E.J. Charlton: That is not the deal. It's not for economic benefit.
Hon TOM HELM: If they want, they can gain an economic benefit from it. They could
run a cattle station or grow wheat or conduct horticulture.
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Hon Derrick Tomlinson: Not under native tite.
Hon TOM HELM: Hon Tom Stephens dealt with the matter in detail. I believe that even
Hon Derrick Tomlinson understands that native tidle could have a different meaning to
different people.
Hon Derrick Tomlinson: According to traditional Aboriginal law and custom.
Hon TOM HELM: Yes.
Hon Derrick Tomlinson: Aboriginal law and custom is recognised.
Hon E.J. Charlton: They were not growing wheat 40 000 years ago, were they?
Hon TOM ]HELM: There is evidence that they might have been. The member should
read his history. Once those people prove a connection with the land, they are allowed to
do all sorts of things. They might want to do that. Clause 7 extinguishes that right.
When Hon Ross Lightfoot finished his contribution, his right hand went up - he did not
say "Sieg heill" - and he said, "Not an inch more." This proposed legislation is not only
not giving people an inch, it is taking from them. It clearly extinguishes native tidle.
Before they have gone to the trouble of proving they have native tidle, this clause takes it
away. It is no good members opposite saying, "But in other places it gives it back."
In reply to a question from Hon Kim Chance, the Minister said that the Supreme Court
would be the final arbiter. That is partly true, with the exception of a later clause which
enables the Minister to direct the Supreme Court as to what decision it will make in the
matter. What Hon Ross Lightfoot has contended is nre, but it is patently true also that
those pieces of land that Aborigines have in pastoral leases or mission lands or living
areas am in arreas whene no-one wants to live. Every inch of this State has been surveyed
and the result has been that there are no mineral deposits that can be mined.
Hon N.F. Moore: Rubbish!
Hon TOM HELM: It is rubbish country. I am not talking about every inch.
Hon N.F. Moore: Are you saying that every mineral deposit has been found?
Hon TOM HELM: No. I am saying that, at a cursory glance, every inch of this State has
been surveyed to some extent for mineral deposits.
Hon N.E. Moore: Places like Telfer?
Hon TOM HELM: Places like Telfer.
Hon JLA. COWDELL: I oppose this clause. Previous speakers have indicated that it is
the core clause of the Bill and, as such, is the most objectionable. As Hon Alannah
Mac'lienan stated, it is the old beads and trinkets clause. It takes away a right in terms
of native tidle and provides no real compensation; it provides a sham or mock
compensation in terms of rights of traditional usage.
Hon Derrick Tomlinson: You are not talking about compensation as specified later?
Hon L.A. COWDELL: No. This is a way to virtually get around the High Court decision
by giving nothing. The Government wipes out native title and purports to give
something else which presumably is a form of compensation but which in fact is not. It
is a gift of nothing. If we look at some of the legislation on our Statute book, we find
quite a few of these purported rights of traditional usage already exist. Other speakers
referred to the Land Act 1933, section 106(2), which deals with pastoral leases. It allows
Aboriginal people to enter "unenclosed or unimproved parts of land" the subject of the
pastoral lease. Therefore, certain rights are contained in that provision. The Wildlife
Conservation Act of 1979, section 23, allows a person of Aboriginal descent to take flora
and fauna on Crown land or other land which is not a nature reserve.
Hon Derrick Tomlinson: To shoot ducks.
Hon LA. COWDELL: The Fisheries Act 1905 confers rights on Aboriginal people to
take in any water and by any means sufficient fish for food for themselves and their
families, but not for sale. Certain rights have existed in earlier legislation, and it appears
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that this clause jollies up those rights and represents them as some form of compensation
as a way of getting around any just compensation. We will move on to the compensation
issue later in the Bill. However, just how valuable is this compensation? It is outlined in
the title of the next clause; namely, "Rights of traditional usage can be exercised without
being declared or registered". The rights are so valuable and the gift of title is such that it
need not be registered! If anything indicates how worthless these rights are, it is that they
are not to be registered or defined.
Other speakers before me have mentioned in some detail how easily this traditional right
of usage can be put asunder by the issuing of mining rights, a sandalwood collector's
licence or any other form of use or title allocated by the Government. Also, ministerial
discretion can be applied to override the rights. Doubts must arise about the definitions
of these rights and their succession and their ability to be passed on.
Hon Derrick Tomlinson interjected.
Hon J.A. COWDELL: It is the situation of smoothing the dying pillow, as Hon Derrick
Tomlinson is so aware. This provision is a sham alternative to compensation.
Hon Derrick Tomlinson: How do you explain clauses 23 and 24?
Hon LA. COWDELL: We will get to that.
Hon Derrick Tomlinson: I bet you won't!
Hon J.A. COWDELL: We will; it might be 4.00 anm, but we will. Maybe the member
knows something we do not.
In conclusion, one can only contemplate this weak alternative clause if the Bill contained
another clause recognising that real compensation should be paid for downgrading to this
type of traditional usage. On that basis, I oppose clause 7 which is the core and
substance of this legislation.
Hon l.A. SCOTTl: I also oppose the seminal clause of this Bill. The Government's
rhetoric is that this clause is about taking away native tidle and giving back something
comparable, but it is more akin to somebody taking an apple from somebody and giving
that person back the core.
Several members interjected.
Hon J.A. SCOTT': They receive an apple back, but it is not much good to them. I do not
like this clause on a moral level and, as Hon Tom Stephens indicated, the clause will
ensure that this Bill will not get past the High Court. I refer now to a document released
by Peter Durack, who wrote -

One inescapable fact has stood out from the beginning of this debate: no one
governiment (State or Federal) can solve the problem on its own. Although Mabo
is a decision about the common law, and can be modified (even reversed) by
parliaments, the problem is that there are concurrent powers held by both State
and Federal parliament to legislate on this issue. Moreover, the Federal
parliament passed the Racial Discrimination Act ... in 1975, relying on the
external affairs power, which was subsequently upheld by the High Court in the
Koowarta case. In these circumstances, a State parliament could not without
proper compensation abolish or restrict native title unless the Federal parliament
amended that Act to the extent necessary to allow the State act to be valid.

Peter Durack also pointed out that the Premier of Queensland suggested that even in his
State, where less land will be open to native tide claim, he doubts that the compensation
could be paid by the State. He asked whether a State like Western Australia, which has
by far the biggest problem, can afford on its own the necessary compensation. At this
stage, we do not know - certainly not on this side of the Chamber - how much
compensation will be involved.
Hon Derrick Tomlinson: It is beads and trinkets, according to Hon John Cowdell.
Hon J.A. SCOTT: It is money. The basic purpose of the Commonwealth legislation is to
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recognise the existence of native title and to allow the Commonwealth to determine how
it may be established. Mr Durack wrote -

In die light of the national debate which has followed the Highi Court's decision,
however, it is of vital significance that the parliaments of Australia should grasp
the nettle and state clearly as a national political decision that native title will be
recognised and clarified.

Peter Durack obviously believes it is necessary to get rid of the uncertainty and to face up
to the High Court decision. This clause certainly does not do that Hon Derrick
Tomlinson earlier referrled to the fact that traditions of Aboriginal people do not include
growing wheat. Another contributor to the paper from which I quote is Ron Runton, an
anthropologist, who wrote -

In the words of the late Roger Keesing, indigenous 'discourses regarding the past
are situated in the present and oriented towards the future' . .. For instance,
notions about the spirituality of indigenous peoples, or their conservationist ethic
and special attachment to the land, or their ethic of caring and sharing, often owe
far more to indigenous appropriations of Western ideas and fancies including the
writings of anthropologists, than to accurate depictions of traditional cultures.
The old notions of the changelessness of Aboriginal cultures, promoted by
anthropologists such as Ted Strehlow ... were false; rather, theme was a strong
tendency to mask changes and to assert that contemporary arrangements had
always existed. Movements of Aboriginal groups into new territory, sometimes
occurring within the life time of those involved.. .

We can see that Aboriginal Australian traition is not static, and as such it will be
difficult to pin down who remains in a certain area. That is a problem for not only the
State legislation but also the Federal legislation.
Hon Ross Lightfoot was concerned that pastoral leases would come under threat if
Aboriginal people could get hold of that land. It is interesting that 38 per cent of Western
Australia is leased to fewer than 500 pastoral leaseholders, for an annual rent of 500 a
square kilomnetre. The Department of Agriculture has estimated that the annual cost of
the resources lost to the pastoral industry as a result of land degradation is $37m, or
$74 000 a lease. The operating cost of organisations serving the pastoral industry, such
as the Agriculture Protection Board, is estimated at $10 220 a lease. This matter
certainly needs to be looked at, and the fear about losing some of that land that has been
degraded will perhaps come down to more of an economic problem than one that is
decided by a dispute over native title. This Bill will come into conflict with the Racial
Discrimination Act because it will not give back what it will take away from one racial
group in the State, and it will take that away not for a public purpose but for a private
interest. For that reason, this Bill is discriminatory. I have no doubt that many people
share my niew.
I oppose this clause on three levels: It is immoral; it will not succeed legally because it is
in breach of the Racial Discrimiation Act; and it does not protect the rights of
Aboriginal people.
Hon PETER FOSS: This clause does not recognise native title.
Hon Tom Stephens: Would you repeat that?
Hon PETER FOSS: This clause does not recognise native title.
Hon Tom Stephens: It just extinguishes it.
Hon PETER FOSS: No. This clause does not recognise native title. It deals with native
title, if such a thing exists. Of course, native tide has not been declared by the High
Court to exist, other than in the Meriamn Islands. The High Court has said that it does not
believe that the doctrine of terra nuflius is correct. However, there is a long way to go
from saying that the doctrine of terra nullius is incorrect to saying that there is native
title. The High Court made that quite clear. What is more important is the basis of legal
precedent and decision making, because the High Court is permitted to make decisions
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only on the case before it. It is not permitted to make opinion-type decisions. That is
important when we deal with mainland Australia, and particularly with Western
Australia, because mainland Australia is different from the Meriamn Islands, and Western
Australia is particularly different because, as we all know, Western Australia was not
annexed by the British Crown at the same time as the rest of the country, and it was
annexed under very different conditions and with different backgrounds. Therefore, that
High Court decision, which dealt with the particular facts and law involved, obviously
cannot be applied to the rest of Australia, and particularly to Western Australia.
It is interesting that we have gone from talking about traditional usage of land to using
the term "native title". In the High Court decision, the term "native title" is used merely
as a shorthand way of talking about the types of traditional usage or the rights of
Aboriginal people with respect to land. There is no recognition, not even a statement, by
the High Court that there is such a thing as title, as opposed to merely the possibility of
there being some sort of usage or proprietary right with respect to land in Australia,
particularly in Western Australia. Therefore, we have seen the general populace use the
term "native title", without that necessarily being anything more than a shorthand term.
We have used that term in this Bill, but that does not mean that there is a native tidle or
that there ever will be a native title. This Bill says that if there is such a thing as a
common law title, it is extinguished and replaced with a Western Australian statutory
title. Interestingly, the Greens (WA) supposed status quo Bill does exactly the same
thing, except that instead of converting it into a State statutory title it converts it into a
Federal statutory title. The Federal legislation does much the same thing. It converts a
common law title into a Federal statutory title. More interestingly, it does the most
peculiar things to it because, for instance, it has rules as to who can hold it. Whereas this
Bill says that the people who will hold that land will be the people who have traditionally
held it, the Federal Bill brings in Aboriginal corporations - no doubt traditional
Aboriginal corporations. It would seem to me that the real possibility is that the law is
changing so much that the real deprivation of actual rights will take place under the
Federal legislation, where land will be taken off individuals and put into these wonderful
Federal characters called Aboriginal corporations capable of being governed in the same
way as any corporation is capable of being governed, and thereby depriving the people of
the rights that they would have had under traditional law, if there were any such rights.
We have heard what Hon Jim Scott thinks the State Bill will do, but has anyone really
read it? Clause 7(2) states -

Rights of traditional usage created by subsection (1 )(b) in relation to land replace
the rights and entitlements that were incidents of the native title to that land
extinguished by subsection (1)(a) and, unless this Act provides otherwise, are
equivalent in extent to the rights and entitlements that they replace.

Several members interjected.
The CHAIRMAN: Order! For the last day and a half members have not raised their
voices and have not been interjecting. I would like members to proceed with this debate
along those lines.
Hon PETER FOSS: Thank you for your protection. Mr Chairman.

Several members interjected.
Hon PETER FOSS: The only extent to which they are reduced is contained in this Bill.
It is not a matter of this Bill being any different from either the Greens (WA) Bill or the
Federal Government's Bill, except to the extent the rights am extinguished. Members
should look to the Federal Bill to see the way in which the rights are extinguished. Those
rights art vested in an Aboriginal corporation, which is probably run by white advisers.
There is nothing traditional about that, yet members opposite complain about this Bill
which makes some alterations, but at least keeps the rights and entitlements equivalent in
extent to the rights and entitlements that they replace.
This Bill provides certainty which is necessary. It does allow the State to have control
over this tide in the same way that it has control over freehold title. This State adopted
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the Torrens system in 1895 and it has always believed that there should be certainty of
title and that there is a better way to goifithetitle is to be derived from the Crown. There
is nothing different in this Bill from the situation which applies to any other formn of title.
Under the Torrens system a person can be deprived of his title, but he is paid
compensation. Nothing is different in this Bill.
Hon A.J.G. MacTieman: There is no compensation.
Hon PETER FOSS: There is compensation. The important thing is that we have that
form of statutory basis for the tidle in the same way as the Greens (WA) Bill has. We
have a basis of certainty and the capacity of the State to govern native title, if it exists, in
the same way it is able to govern all the other tidles.
Hon TOM STEPHENS: I listened patiently to Hon Peter Foss. What extraordinary gall
he has to enter this debate at this point. I have just finished encouraging Opposition
members to assist the consideration of this Bill by not retading any argument which has
already been run in this Chamber.
Hon E.J. Charlton: What happened?
Hon TOM STEPHENS: This Minister suddenly enters this debate -

Point of Order
Hon PETER FOSS: It is quite out of order for a member of this Chamber to challenge
the right of Mnother member to participate in debate.
Hon T.G. Butler: We are not challenging your right; we don't think you should have
done it.
The CHAIRMAN: Order! Thbe point of order is valid. Any member has the right to
speak at any stage of any debate in this Chamber.
Hon JOHN HALDEN: Mr Chairman, following on from your comments, I do not think
that what was approximately 15 seconds of a contribution to this debate required a point
of order. It is obviously acknowledged that a member has the right to enter a debate at
any stage, but there was no reason for the Minister for Health to take a point of order in
the first place. I am sum Hon Tom Stephens will refer to clause 7 very soon.
The CHAIRMAN: There is no point of order.

Committee Resumted
Hon TOM STEPHENS: The Committee is debating clause 7 and it looks as though it
will be debating it a little longer than is required. The Chamber was in the process of
considering this legislation and it has dealt extensively with the short tide, and a range of
issues have been canvassed. In the unfortunate absence of the Minister for Health, who
has no doubt been away on parliamentary business -

Hon Peter Foss: As you know, Ilam now back.
Hon TOM STEPHENS: I do not care where the Minister is; I never have and I never
will. members on this side of the Chamber have had the opportunity to construct a
tightly argued case as to why this clause should not be agreed to by the Conitee.
Several members interjected.
Hon TOM STEPHENS: However, suddenly -

Hon Peter Foss: I blew it away.
Several members interjected.
The CHAIRMAN: Order! I ask members on both sides of the Chamber to cease their
interjections.
Hon TIOM STEPHENS: - the Minister for Health participated in the debate when he had
not heard anything that bad been said in the last four and a half hours.
Hon Peter Foss: All I know is that you are getting it wrong.
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The CHAIRMAN: Order!
Hon TOM STEPHENS: I presume the Minister for Health will vote on this clause when
it is put to a division. Therefore, it is important that he understands the reasons that he
should not be voting in favour of it. If it is necessary to go over those reasons now I will
encourage my members to do exactly that.
Hon W.N. Stretch: They were wrong then and they will be wrong again.
Several members interjected.
Hon TOM STEPHENS: The Opposition has explained to the Committee that this clause
is fundamental to the genesis of the legislation and it will be fundamental to its demise.
Hon Peter Foss: Quite wrong.
Several members interjected.
The CHAIRMAN: Order!
Hon TOM STEPHENS: It would appear that the Minister for Health will persist in
participating in this debate.
Hon Peter Foss: Of course I will.
The CHAIRMAN: Order! The interjections are out of order.
Hon TOM STEPHENS: The Minister will vote on the clause despite the fact that he has
not heard the argument which has been put to the Chamber outlining why members
should not vote in support of this clause. The Minister for Health should read or have-
read to him the Mabo judgment, if not by me by other members of this Committee -
Hon Peter Foss: I have read it, thank you.
Hon T.G. Butler: Did you understand it?
Hon Peter Foss: Yes.
Hon TOM STEPHENS: I refer to the comments of the Law Society of Western
Australia. When the Opposition was in Government the then Opposition read, on
numerous occasions, the advice of the Law Society. Frequently it led to the Committee
in this Chamber voting against clauses of the then Government's legislation. Often the
arguments which were put to the Committee persuaded it not to persist with the
legislation proposed by the then Government. Now, the Law Society is responding to
clause 7 with a tightly argued case. It states under clause 7 that on the commencement of
the Act, native title which existed immediately before commencement would be
extinguished.
Several members interjected.
Hon TOM STEPHENS: I do not mind if the Minister does that, so long as he does not
vote on the clause when it is put to a division.
Several members interjected.
The CHAIRMAN: Order!
Hon TOM STEPHENS: It is unbelievable.
Hon N.F. Moore: Get on with your speech.
Several members interjected.
Hon TOM STEPHENS: This is absolutely extraordinary. I have never seen such a
display of arrogance.
Hon E.J. Chariton: We have!
Hon John Halden: At every Cabinet meeting that you leave, because it drives you to
leave.
The CHAIRMAN: Order!
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Hon John Halden: Your Cabinet leaks like a sieve.
The CHAIRMAN: Order! Members who should know better interject; they are the
worst offenders. That is why debate becomes bogged down.
Hon TOM STEPHENS: It appeared to me- we were about to come to the conclusion of
the consideration of clause 7, but suddenly we find ourselves back at the start of debate in
order to assist the Minister for Health understand the reasons why he should not
participate in this debate or the division, until he has heard the argument in that regard.
Several members interjected.
Hon TOM STEPHENS: The commentary by the Law Society continues -

Members of an "Aboriginal group" who held native title at that time would
become entitled "to exercise rights of traditional usage" in relation to that land;

The CHAIRMAN: Order! The member should be careful about going over ground that
he has already covered. Even if he is doing that for the sake of one member opposite,
what he is doing could amount to tedious repetition.
Hon TOM STEPHENS: Indeed. As the Minister handling the Bill would understand,
this is a part of the Law Society's commentary on the Bill that I have not so far quoted. I
stopped at the previous page. I have already asked the Minister for Lands whether he
would allow the rest of this material to be incorporated in Hansard. This matter has not
been dealt with earlier therefore it does not constitute in any way tedious repetition.
Several members interjectedl.
Hon TOM STEPHENS: I note that advice from the Leader of the Opposition. I will
handle this as quickly as I can.
Hon George Cash: I hope that you will give me the opportunity to respond before
midnight. I have a fair bit to handle, and I have started to forget what people said.
Hon TOM STEPHENS: I have already congratulated the Minister for Lands for the way
he has handled debate during Committee. His actions have elevated the status of debate
in this place, by the very nature of the cordial way in which he has experienced exchange.
it shows that the Minister for Lands is no extremist on these questions. Unfortunately we
find another person entering the debate, who parades around as some sont of small "I"
Liberal on these questions. Suddenly he enters the debate with all the rabidity of a mad
rabbit.
Several members interjected.
The CHAIRMAN: Order!
Hon TOM STEPHENS: It is important for Committee members to know that I had the
misfortune of listening to the Minister for Health at a seminar in Broome when he
addressed the Chamber of Commerce. The Minister for Health is now engaged in
consideration of clause 7. This is the Minister who parades himself as a small "I"
Liberal. This is the Minister who came into the Chamber of Commerce in Broome
earlier this year, while I was unfortunately subject to the rules; that is, it was not a public
debate; it was a hearing for the Minister for Health and the Minister for Aboriginal
Affairs. The Minister made comments at the Chamber of Commerce in Broome
consistent with the comments he makes now on clause 7.
Hon Peter Foss: Of course!
Hon TOM STEPHENS: They were extremist comments -

Hon Peter Foss: I did not!
The CHAIRMAN: Order! The Minister's interiections are out of order. I ask him to
cease.
Hon TOM STEPHENS: His extremist comments defy any understanding of the Minister
as being some kind of small "I" Liberal. In that forum at Broome he described the Mabo
judgment as somehow the basis upon which the burghers of Broome were about to lose
their backyards again.
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Hon E.J. Charlton: With respect, it does not matter what he said or thinks, it will not
change what you think. Everyone respects your point of view which you have expressed
tonight. Don't get het up about it.

Hon TOM STEPHENS: Minister for Transport, I still hold out hope that at the
Committee stage, members opposite will listen to the argument - not just that put by the
Opposition but also the arguments being put through the Opposition to the Committee;
that is, where we draw off the expertis of the Law Society.
Hon Peter Foss interjected.
Hon TOM STEPHENS: In order to complete the process, because it has been made clear
that the Government will not listen, may I seek leave to incorporate the rest of the view
of the Law Society into Hansara? Would die Minister for Lands agree to that?
Hon George Cash: I said before I[cannot agree, because if the member does that I will
need to seek leave to incorporate a document which is twice the size of that document. It
is unfair not only to Hansard but also to the Committee because there are matters within
the Law Society's document which the member might want to bring to the attention of
the entire House, but that will not be possible if the material is incorporated in H-ansard.
Equally, there are matters I may wish to bring to the attention of the whole House which I
,would be prevented from doing if' we just incorporate documents. If we begin to
incorporate documents, as the member insists, I might insist we incorporate all our
speeches and we could go home.
Several members interjected.
The CHAIRMAN: Order! I suggest that the document may be tabled.
Hon TOM STEPHENS: I am aware of that, Mr Chairman. It is clear but we have
reached the point of the Pbsurd. Members will not listen to any contribution made.
Hon Peter Foss has jumped in at the last stage of consideration of clause 7. He ignored,
or did not hear, contributions by all members on this side. Suddenly he comes in with a
discordant note. He has ignored the tightly argued case of the Opposition regarding why
the clause should not be agreed to.
The Law Society analysis continues

(e) the expression "rights of traditional usage" means one or more rights of
tr-aditional usage created by Section 7(1)(b). By clause 7(2) rights of
traditional usage created by subsection (1 )(b) replace the rights and
entitlements that were incidents of the native tidle to that land extinguished
by the Act and, unless the Act otherwise provides, are "equivalent in
extent to the rights and entitlements they replace";

(f) "native tide" means one or more rights or entitlements of the kind
recognised by the common law, being rights or entitlements to the
occupation or use of land or otherwise relating to land, exercisable by
Aboriginal persons in accordance with Abori;- inal tradition ...

Importantly, the right of traditional usage is overridden by the rights of holders of other
tides. Clearly the Law Society is building up a case in that document regarding why
clause 7 is discordant with the decision of the High Court. It is discordant with the
national legislation that is going through the Federal Parliament - and the Law Society is
not alone. The Australian section of the International Commission of Jurists in a release
issued last month commented -

The Scretary-General of the International Commission of Jurists, Mr David
Bitel, has spoken out against the Western Australian Government's Land (Titles
and Traditional Usage) Bill which is designed to extinguish native title. T7he Bill
has been described by the WA Government as its response to the High Court's
Mabo decision. The Bill was tabled in the Western Australian Parliament on
Thursday, 4 November 1993.
Mr Bitel said that the Bill was of great concern to the Australian section of the
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International Commission of Jurists as its enactment would put Australia in
breach of international instruments guaranteeing basic human rights to which
Australia was a party.
"The International Convention on the Elimination of All Forms of Racial
Discrimination to which Australia has been a party since 1975, prohibits racial
discrmination and upholds property rights. The International Covenant on Civil
and Political Rights (which Australia ratified in 1980) guarantees equality before
the law, equal protection of the law and cultural and religious rights."
Mr Bite! said that die Bill appeared to breach these international obligations. "It
extinguishes native tidle wherever it may have existed in Western Austrlia and
purports to substitute statutory "rights of traditional usage" which ame virtually
worthless.

The Interniational Crommission of Jurists, Australian section, confirmns the argument
which is being put by the Law Society of Western Australia and which has been put by
the Opposition in this debate in the Parliamnent. It continues -

This is so because the substitute tidle is subordinate to all other interests and the
holders have no protections at law."
Mr Bude pointed out that the Bill also provides the ability for WA government
ministers to terminate the statutory "rights of traditional usage", which the Bill
proposed to grant, at any time.

Hon Peter Foss entered the debate by challenging even the notion of native title. Native
title has extraordinary jurisprudential strength and depth and goes right back into the
judgments of the cowrts of North America and into the decisions of New Zealand in their
dealings with die interests of indigenous people. Native tidle can be taced back as far as
the great Chief Justice Marshall in the United States Supreme Court in the 1 820s and his
decisions of the 1 830s.
Hon P.R. Lightfoot: But it is not a land title, honourable member, it is more a land use.
It is not a title as we know it; it is a land use.
Hon TOM STEPHENS: To the contrary, it is a title.
Hon P.R. Lightfoot:- But it is more a land use.
Hon Peter Foss: It can be everything, but it does not necessarily mean that there is any in
Australia or Western Australia or that what we do have should be so described.
The DEPUTY CHAIRMAN (Hon W.N. Stretch): Order! We ame in Committee.
Everybody will have a chance to speak.
Hon TOM STEPHENS: The extraordinary interjection from the Minister for Health
indicates that he has not read the High Court judgment on Mabo or, if he has, he has not
understood it, because those judgments indicate that native tide exists in the Murray
Islands and, by way of extrapolation of that decision of the High Court, it is clear that
there will be an impact of that judgment for the test of Australia.
Hon Peter Foss: Dead right.
Hon TOM STEPHENS: We can extrapolate from that expectation of an impact that
native title exists in the rest of Australia.
Hon Peter Foss: That is the leap into the air that you have made.
Hon TOM STEPHENS: If that leap into the air was not necessary, we would not have
had this Bill.
Hon Peter Foss: It is not from the High Court judgment that you can make that leap.
Hon TOM STEPHENS: Again, the interjection of the Minister for Health reveals the
extraordinary process that this Government is going through. If the Government believes
what the Minister for Health says about the judgment of the High Court, why is it going
through this charade?

8522 [COUNCIL]



(Wednesday, I December 1993] 82

Hon Peter Foss: Because of the firt two premises chat you made. You have made three
premises. I agree with the first two, but not this one.
Hon TOM STEPHENS: The charade that the Minister for Health is taking this
Committee through clearly indicates that the Government has rejected the decisions of
the Hfigh Court.
Hon Peter Foss: No, quite the contrary. We followed it exactly.
Hon TOM STEPHENS: It is an absolutely extraordinary process that we are now
engaged in. The argument on native title has been gone through by members on this side
and we now find ourselves having to traverse all of those grounds again.
Hon Peter Foss: Don't bother. I know what the arguments are, but they are wrong.
Hon TOM STEPHENS: I will finish now. Not one piece of commentary that has been
made available to the Opposition supports the position that has been adopted by the
Government as it pushes forward with this legislation. Not one commentator made
available to us hoIL:s out any hope for the survival of this Bill in the final demise that it
will experience in the High Court. In the face of chat situation where we have not had
available to us any conmnentator who would defend this legislation's chances of
surviving the eventual challenge that it will meet in the High Court -

Hon P.R. Lightfoot: Dr Colin HowardL
Hon TOM STEPHENS: We asked for Dr Colin Howard and he was not made available
to us. We asked for him to come before the Bar of the House, but members opposite
voted against it. I telephoned the Premier, Richard Court, and asked him to make
Dr Colin Howard available to us. However, he was not made available to us. He was not
available to us despite the fact that the taxpayers of Western Australia have already paid
something like $20 000 for him to assist the Government. It may have been more than
that. However, that is the figure that was given to us in answers to questions.
Unfortunately, we have been deprived of that advice paid for by the Government through
taxpayers' funds either before the legislation was considered by the Committee or with
Dr Cohin Howard coming before the Bar of the House. If he had been made available to
us, we would have had some expertise that might have persuaded us to desist from the
argument we are presenting to the Committee. No other commentator of which we are
aware has been trotted out in defence of this legislation's prospects of surviving an
eventual challenge in the igh Court.
The final decision as to who is right and who is wrong on this legislation will not be
made by the Committee, nor will it be made by this star spangled Minister from the
Terrace who urots up here and givers us the benefit of his wisdom. It will be made by the
eminent jurists who sit on the High Court of Australia. It does not matter how many
times the Minister for Health and his colleagues sling off at that institution; that forum
will be the one that makes the final decision on the question of who is right and who is
wrong. This Government that has persisted in not listening to the Opposition will end up
having the final decision made for it. This legislation is a pale imitation of legislation
that has already been thrown out by the High Court of Australia. The High Court has
already made a decision on the Mabo No 1 Bill and therefore has made a decision on this
Bill. It will have to make another decision because this Government is persisting with
legislation that is almost identical.
Conservatives have always argued that they are the defenders of the property tights of
Western Australians against the designs of the socialists. Here we have a complete
reversal of that situation. The conservatives, the normal champions and protectors of the
property rights -

Hon N.D. Griffiths: That is us.
Hon TOM STEPHENS: Yes, and they are the villains in this case who want to see the
extinguishment of propriety rights of native titleholders and substitute that with a bag full
of nothing - the traditional usage provisions of this Bill. Members opposite should be
ashamed of themselves and I hope they eventually are. I guess my references to
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Germany in 1936 helped them to understand that the Germany of that period was
embarrassed about the events in 1936, just as the Liberals in Western Australia will be
embarrassed about what they are doing in 1993.
Hon N.F. Moore: You are going over the top, you dope. You just cannot help yourself.
Hon TOM STEPHENS: This Government is doing exactly the same thing as was done
with the Nuremberg legislation of 1936; the clauses are similar and the intent is the
same - the extinguishment of the property rights of a race of people.
Hon AJ.G. MacTIERNAN: It is the height of insincerity for the Government to present
this legislation, with the very divisive campaign the State Government has waged within
the community turning white against black on the basis of the threat from Mabo, and yet
to claim there is serious doubt that Mabo applies to the mainland of Australia. If there is
this serious doubt, why was it not taken to the High Court for an advisory opinion? If the
Minister for Health believed there was any doubt at all, the Government would have
taken that step, instead of just -
Hon P.R. Lightfoot: Of course there is doubt.
Hon AJL.G. MacTIERNAN: While on the stuict and literal interpretation of the facts, that
is the case, and on the strict ratio of the decision that is the case, if one actually looks at
the premises that underpinned the decision made, one finds they apply equally to
mainland Australia, unless we want to get into Ross Lightfoot's view that perhaps
Melanesians are higher on the civilisation spectrum than Aborigines, which seems to be
behind a lot of the nasty innuendo we see in Government preamble. Clearly, the Minister
for Health does not believe there is any serious doubt. If he does, this Government has
proceeded on the basis of fraud on the community, and it has created a great deal of
uncertainty, divisiveness and suffering by many Aboriginal people as a result of this
campaign.
As Hon Tom Stephens said, it is important for the Minister to understand that we
attempted to point out that clause 7 is made subject to the provisions of this Act. The
Opposition elaborated at great length, before the Minister for Health entered the
Chamber, on the point that, in contadiction to what be said, no compensation is payable
in the beads and trinkets swap from native title to statutory rights. Those statutory rights
are subject to the provisions of the Act, and that provision fundamentally changes that
whole set of rights and reduces their value extraordinarily. It reduces them basically to a
permissive occupancy at the discretion of the Minister. We look forward to the
Minister's response in detail to the points raised.
Hon GEORGE CASH: Around 5.30 pm Hon Tom Stephens rose to present his case in
respect of clause 7. Four hours later I am required to respond. Members will obviously
forgive me if I am not able to answer every single point raised However, I have made
copious notes and I will endeavour to cover the main points.
Hon NYF. Moore: And nobody will suggest it is being rushed.

Hon GEORGE CASH: Quite clearly it has not been rushed because we have been on this
clause for four hours, less the dinner suspension.
I agree it is an important clause. It was described by Hon Tom Stephens as a core clause,
and he indicated he would speak on it at some length. I have no objection to that
whatsoever. He was designated the lead speaker for the Opposition with the clear
agreement of the Government. Hon Tom Stephens suggested in his initial comments that
Queensland had now determined to introduce its own State legislation in respect of native
title. Some news reports have been made today that indicate Queensland is now
somewhat confused about die position of the Commonwealth legislation. I expect that
confusion to continue among the other States and Territories in Australia, because as time
goes on and an opportunity is provided for other Governments to give due consideration
to the impact and effects of the Federal legislation, further questions will be raised.
Hon Tom Stephens indicated a Senate inquiry would take evidence in Perth on Friday. I
understand he refers to the Senate Standing Committee on Legal and Constitutional
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Affairs, which will be in Perth on Friday to take evidence in respect of the Federal
Government's Bill. Hon Tom Stephens was somewhat critical at this State because he
suggested the Western Australian Government was rounding up people to go to the
inquiry and give evidence about various matters. I am not aware of the Western
Australian Government rounding up anyone to give evidence, but I amn await that the
Premier intends to make a submission to the inquiry. I am sume a great queue of people
will want to give evidence to that inquiry to indicate the likely impact and effect the
Federal Bill will have on the State of Western Australia, particularly their own personal
or separate interests. Hon Tom Stephens also made the point on a number of occasions
that he believed the Bill before the Committee is doomed to failure. In his final
comments he said that eminent jurists in due course will decide the future of the Bill. As
I said when talking on the short title yesterday, it is clear that challenges will be made to
this Bill. I also made the point that this is the eighth draft of the Bill.
Hon John Halden: We will offer you time for a ninth.
Hon GEORGE CASH: The Government does not accept that offer. Having had the
opportunity to revise the Bill and take advice from within and outside Australia, the
Government is now confident that the provisions of this Bill are such that they cannot be
struck down by the High Court.
Hon Tom Stephens: The Queensland Government is introducing legislation tomorrow
that it is confident will not even be challenged or have to go to the High Court because it
will be complementary legislation to the decision of the High Court. That was the
alternative choice for this Government.
Hon E.J. Charlton: The difference is that for 95 per cent of their land native title has
already been extinguished.
Hon GEORGE CASH: [-respective of what the Queensland Government may think,
believe or do, the Western Australian Government happens to believe that its legislation
does not infringe the Racial Discrimination Act or any other Commonwealth Act and will
withstand any challenge whether it be in the Supreme Court or the High Court.
Hon Tom Stephens commented about the situation in Germany in 1936 and raised the
question of the Nuremberg Covenants. I cannot fathom out how they amt relevant to this
debate except that the reference was being used to perhaps encourage a greater level of
emotion in the debate at that stage. I do not blame Hon Tom Stephens for doing that, but
I do not see how they correspond. However, in what was a fairly passionate speech,
clearly Hon Tom Stephens was trying to raise the stakes when he referred to that matter.
Hon Tom Stephens also referred to Aboriginal persons with whom he has contact and
indicated they were supporters of the Federal Bill and not supporters of the State Bill. I
will read to the Chamber two letters from Aboriginal people who indicate they support
the Western Australian situation. The first letter is dated Wednesday, 24 November and
is addressed to the editor of the Australian. It reads -

Dear Sir
As an aboriginal who has lived in the Kalgoorlie electorate all my life, I support
Graeme Campbell on the Mabo issue. He has been the only member of the
federal government who has taken time to get the views of his aboriginal electors
and prepared to put those views.
He knows we don't want Mabo and he is supporting Richard Court's plan because
that's what we traditional aboriginal people in his electorate want.
Next federal election those labor senators who are supposed to represent us won't
get our support They are standing by when the only federal labor member who
knows what is going on in aboriginal affairs is crucified for representing us as we
want him to.
Yours sincerely
Arnold Franks
Traditional Aboriginal Elder & Lawman.
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Hon AJI.G. MacTiernian: No prizes for guessing that.
Hon EJ. Chariton: He is not allowed to have an opinion. He is an Aboriginal elder but
members opposite laugh at him.
The CHAIRMAN: Order!
Hon GEORGE CASH: That is clearly the view of one Aboriginal person.
Hon Tom Helm: He is perfectly entitled to that view.
Hon N.F. Moore: But derided by Mr Helm.
Hon GEORGE CASH: When I was in the Kintyre area in the north west I spoke to Billie
Dunne from Port Hedland. Hon Tom Helm and Hon Tom Stephens know Bill Dunne.
Hon Torn Stephens: Is he still a member of the Liberal Party party branch of that area?
Hon E.J. Charlton: So all Aborigines must belong to the Labor party.
Hon GEORGE CASH: I did not ask about his politics. I listened to the views of the
people in the area we were in, and he was one person who spoke for that area. He
advised me in respect of the tidall River area that he thought the Mabo decisions would
not be beneficial to his people. If he were supporting any Bill he believed that the State
Government's position would be preferable to that of the Federal Government.
Hon Tom Helm: Did he say who his people were?
Hon GEORGE CASH: Not in any particular terms, and I did not inquire into that. He
was represented to me as someone who spoke for that area.
Hon R.H. Lockyer interjected.
Hon GEORGE CASH: Hon Phil Lockyer, who represents the same area as Hon Tom
Stephens and Hon Tom Helm, tells us about another Aboriginal community that clearly
does not want the Federal situation. I have another letter which again is to the editor of
the Australian.
Hon AJ.G. MacTiernan: There are 40 000 Aborigines in Western Australia are we going
to have 40 000 letters?
Hon GEORGE CASH: Hon Tom Helm and Hon Tom Stephens said they knew of
Aboriginal people who supported their view and also supported the Federal position. I
accepted that. I did not ask how many. I accepted that what Hon Tom Stephens Raid was
correct I am saying that there are others in the Aboriginal community who do not hold
that view; in fact, hold a quite different view.
Hon A.J.G. Macriernan: Do you think they constitute a majority?
Hon GEORGE CASH: I have not had enough to do with the Aboriginal community to
be able to answer that, but clearly if the Aboriginal communities had an opportunity to
read the State Bill it is my view they would come down on the side of the State Bill. The
letter reads -

Dear Sir,
Obviously those against the State Government proposals haven't taken the time to
find out from aboriginal people what they would prefer, because if they had, they
would know that we don't like and don't want the proposed Keating Mabo
legislation.
Graeme Campbell is right when he says that the Federal Government has only
listened to the aboriginal industry which is full of whit advisers, anthropologists
and apologists who get more of the money than the aboriginal people it is
intended for. The large bulk of aboriginal people throughout Western Australia
prefer the option put by the State Government.
Mabo will benefit very few and leave the rest at the mercy of the current social
welfare system. The State Government option includes real benefits for
aboriginal people throughout Western Australia - not just with our traditional use
of the land, but with housing, education and real social justice.
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1 have been a member of the State Government's Social Justice Committee for
some months, along with several other respected aboriginal people. We have
been quietly going around the State to assess the current services to Aboriginal
communities. We have had the opportunity to speak directly to the Premier on no
less than thim occasions and I can tell you that he is genuinely concerned about
the current state of affairs with Aboriginal people, and absolutely determined to
fix it.
On the other hand, the Federal Government has refused to even listen to the
member of parliament who knows more than anyone else about what aboriginal
people throughout Western Australia want - Graeme Campbell. In fact, it appears
they will expel him from the party because he chooses to represent our views
instead of toeing the policy line agreed in Canberra with the professional
bureaucrats and aboriginal industry specialists. Cranme holds the respect of
aboriginal people, while those who advise Keating on aboriginal issues are
despised.
Before white people who condemn Richard Court for supporting the views of
most aboriginal people, get out of the city and have a look around.
Unfortunately, the only aboriginal views you read in the paper are put by people
in the aboriginal industry like Robert Riley. If Robert Riley's concentrated on
delivering legal services instead of playing politics, maybe aboriginal people in
the country could get legal representation, instead of being told there isn't any
money.

It is signed by Aubrey Lynch 11P.
Hon B.K. Donaldson: A great letter.
Hon GEORGE CASH: That is a different perspective from that related by Hon Tom
Stephens when speaking earlier.
Hon Nick Griffiths said clause 7 takes away property rights and substitutes a statutory
title. He is dead right. That is what this is all about. Clause 7 acknowledges that where
there is a common law title that common law title is extinguished and replaced by
statutory rights of traditional usage. We as a Government certainly do not run away from
that, because that is the clear intention of this clause, which has been referred to as a core
clause for the total situation in respect of the Bill. Hon Nick Griffiths also referred to the
situation in the 1930s and tried to draw the analogy that it was appropriate to what is
going on today. He raised the spectre of the German experience. Again 1 assume that
was done to try to evoke some sort of emotion in respect of the argument he was putting.
Hon Ross Lightfoot strongly supported the notion that Aboriginal people should be
provided with no less than we, as a State Government or a Federal Government, would
provide to any other citizens within our community; that all people - including
Aboriginal people - should be treated as equal. He referred to the practical effect that
would have occurred if we had a situation as is proposed under the Federal native title
Bill where, should a mining lease expire and native title be revived on an area of land -
Hon Ross Lightfoot referred to the Golden Mile - we could lose the opportunity of
exploiting the resources in that region. However, had Hon Ross Lightfoot the
opportunity - I have heard him express this view before - he would have explained that if
we go back 20 years on the goldfields and look at the fluctuations that have occurred in
the price of gold and the fortunes of the industry over that time, we would see situations
where miners have walked away from their leases. They could not continue to spend
money on exploration. Having walked away from those exploration leases or mining
leases, if there was a revival clause in this Bill, much of that land could be the subject of
claim. Our Bill is quite different. Clause 6 states very clearly that nothing in this
legislation revives that native tidle or removes that impairment. That refers to the case
where native tidle had been extinguished or impaired by any action that took place before
the commencement of that clause.
Hon Bob Thomas spent most of his time levelling criticism at Hon Ross Lightfoot. I
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found that to be somewhat disappointing. No-one in this place, in my view, W~ould know
more about the mining industry and no-one in this phr ze would have had a closer long
term relationship with the Aboriginal community than Hon Ross Lightfoot, except
perhaps Hon Tom Stephens who has had a close relationship with the Aboriginal
community over many years.
Hon Nick Griffiths also recited some comments said to have been made by Steele Hall
from South Australia in the House of Representatives on 23 November this year. As I
understood it, the statements were made as a matter of opinion and Hon Nick Griffiths
seemed to be using the opinion of the former Liberal Steele Hall to sustain his own view
and found it convenient to quote Steele Hall as a former Liberal. Hon Alannah
MacTiernan also launched an attack on Hon Ross Lightfoot. She made some -

Hon Cheryl Davenport: Eminently attackable.
Hon GEORGE CASH: Eminently attackable or not, the attack was launched. I am not
sume that it was suct~essful. It was blunted at tht first blow. Hon Alannab MacTiernan
also talked about ambit claims and the need to introduce them to hype up -,ne anti. I
made those notes in resoect of that reference. Hon Alannab MacTiemnan *hi decided to
talk about clause 7 of the Bill, referring to it as the beads and trinkets ciat -. Given the
comm~ents of Hon Alannab MacTieman, I genuinely think she believes it is a beads and
trinkets clause. I regret that because it is not intended to be that.
I happen to be one of the people who worked on thc. committee that produced this Bill
and that revised it on a number of occasions. If I believed we were doing that, I would
not be supporting this Bill right now. I happen to believe we ame replacing that common
law title that may or may not exist - I acknowledge that in respect of the Murray Islands
tP High Court said that it existed, as to the mainland that is yet to be shown, however,
that may be the case and the courts will decide that in due course - with the statutory
rights of traditional usage. More than that, by way of the Statute we am ensuring that
compensation is payable for any extinguishment or impairment of that traditional usage.
My view is that for members of the Aboriginal community who will be entitled to have a
declaration of entitlement come into effect - that is set out in clause 10 - this Bill will
provide no lesser rights than those enjoyed today by Aboriginal people, who in due
course show they are entitled to make claim or do have claim over certain lands. This
Bill in no way diminishes that right. It puts them in a superior position.
Hon A.J.G. MacTieman: Will you address that question of clause 20 because it goes
against the notion of those statutory rights? That was our whole point. You recognise
the swap. There is no compensation for the swap. The conditions in the Bill are such
that it reduces it to a mere circumstance of occupancy.
Hon GEORGE CASH: Hon Alannali MacTieman raised section 106(2) of the Land Act
as an example.
Hon AJ.G. MacTiernan: No. The Land Act was used as a bac-k-ound for the example.
The real problem is clause 20.
The CHAIRMAN: Order! We have not come to clause 20 yet.
Hon GEORGE CASH: I will not relate to clause 20 in making general statements about
clause 7. If we were to look at the rights of titleholders - it is said in the legislation that
they take precedence - I would ask Hon Alannah MacTienian to consider clause 22,
which provides for compensation should theme be some diminution, as she seems to
suggest may be the case.
Hon A.1.G. MacTiemnan: Can you qualify that point?

Hon GEORGE CASH: I will go through the comments of everybody else for the time
being and then I will come back to that one.
The CHAIRMAN: Order! I suggest that the Minister deal with clauses 20 and 22 later.
Those issues can be raised then.

Hon GEORGE CASH: Mr Chairman, I will take your advice. Hon Tom Helm discussed
the contribution made by various Aboriginal communities in owning, managing and

8528 (COUNCIL]



(Wednesday, 1 December 1993] 52

operating pastoral leases in the north west. He criticised, in part, the activities of certain
foreign owners and operators and raised the question of the Teller gold mine which, as I
recall, is operated by Newcrest Mining Ltd.
Hon John Cowdell talked about clause 7 being a beads and trinkets clause which took
away rights and substituted a sham. Again, all I can say to Hon John Cowdell is that if he
believes that to be the case, we will never reach agreement on clause 7 which he then
went on to say he viewed to be a weak alternative which allowed no real compensation.
Hon Jim Scott said ini his usual maimer that he believed the Bill is doomed. I do not
know whether being a Green one goes around with doom and gloom all the time but I do
not think theBiflis asbad asHon JimScott appearsto want itto be. In the
Government's view it does not breach the Racial Discrimination Act as Hon Jim Scott
suggests. To give his argument some credibility he referred to a statement by Hon Peter
Durack. Soon after he haunched into an attack on Hon Ross Lightfoot - whether because
he interjected I do not know - and then put the slipper into the pastoralists, who he said
degraded the land in Western Australia. He based his argument on three levels: the moral
level, the legal level and the fact that rights are not protected,
My colleague, Hon Peter Foss, who clearly has a very firm view not only of the High
Court's decision but also of the position of the Government in respect of this Bill,
recognised the fact that the High Court had set aside the fiction of terra nullius and made
its decision in respect of the people of the Murray Islands. It is interesting that when one
thinks about the Meriam people one must recognise that the Murray Islands are a group
of islands of about only nine square kilomeires in area. Just because they are a small
group of islands in itself is not sufficient argument to say that as the mainland is bigger
the same rules do not apply, but some very interesting facts were put before the court in
respect of the Mabo case which, in my view, would not translate to the mainland.
During my comments yesterday I said one of the regrettable things that had occurred ink
respect of the High Court's decision on Mabo was the misinterpretation and
misrepresentation on both sides in respect of that decision. It is a pity that the igh Court
when making its judgment did not make some reference to the mainland, at least to
clarify for the benefit of the community as a whole that the decision it made in respect of
the Murray Islanders may not translate in its entirety to the mainland or there would be a
limited application in respect of the mainland. I believe that to be the case. Had that
qualification been provided by the Hgh Court the speculation and misinterpretation that
has occun-ed may have been lessened.
I said yesterday it was regrettable that there were some in the community who had built
up the expectations of the Aboriginal community to a point where those expectations
could never be fulfilled, no matter what the decision of the High Court. That is
something our community should regret. I am not jumping to the comments Hon Tom
Stephens made in his summing up, but they were directed in some respects at the need
for Hon Peter Foss to have heard the arguments that had been made if he were to cast an
informed vote. My argument is that any member who reads clause 7 in its entirety and
has some knowledge of the decision of the High Court on Mabo, and some understanding
as to the direction and the genuine policy that the Government is attempting to set
through this Bill, would be able to recognise that clause 7 in its present form is there for a
particular purpose.
In summary clause 7 does extinguish any native title that may exist in Western Australia
and replaces it with a statutory right of traditional land use. It also clearly states that the
traditional usage rights are the equivalent in extent to the incidence of the native title thiat
they would replace. There is no loss 'to the Aboriginal community. If anything, the
rights of those who might be entitled to claim under common law will be superior. More
than that, there am provisions within the Bill to provide for compensation where there is
extinguishment or impairment. Whether the arguments which have been put tonight will
be the deciding factors on how people vote, the Government is genuinely attempting to
put into place a Bill that is fair and equitable and that does take into account the decision
of the High Court. In doing that it recognises the decision of the High Court. Rather
than get into emotional claptrap, I ask members to be practical, realistic and recognise
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that if we are ever to reduce the current uncertainty surrounding the decision of Mabo
and its application not only to Western Australia but also to the mainland in general, they
should strongly support clause 7 in its present form.
Hon A.J.G. MacTEERNAN: I am very concerned about the question of compensation. I
would like the Minister to clarify his position, because on reading the Bill I believe his
statements are not correct. The point we have made constantly and attempted to
articulate in considerable derail is that we do not believe in clause 7 there is an
equivalence between die native title right that is extinguished and the statutory right
acquired. Thai is because the statutory right is subject to the Bill. We went through
various provisions within die Bill that would lead to the statutory right considerably
lesser in its extent than die common law native ridle right.
The Minister responded by saying that if there is diminution of rights in the way we have
described. compensation will be payable pursuant to clause 22. As I and many others
read this Bill, thar is not how it works. In particular, clause 22 says "if this di vision",
which is division 3 and does not deal with the basic swap procedure set out in division 1.
It has been made very clear in this legislation, in the second reading speech and in
commentaries that no compensation whatsoever is payable in the swap arrangement. The
compensation payable under clause 22 and subsequent clauses applies to compensation
payable where there has been a need to validate a title granted during the prescribed
period which led to a diminution, impairment or removal of native tidle. It also applies to
subsequent acts which impair tidle. It does not apply to this transfer on the
commencement dare. Thbat is a very important point the Minister needs to clarify for us.
Hon GEORGE CASH: Let me clarify this as best I can. If we are talking about whether
the rights of traditional usage are equivalent to native tide, and the question of
compensation, then the rights of traditional usage ame subject to the same limitations; for
instance the rights of titleholders, as per the provisions the general law, to. which native
tidle, if and where it exists, is subject. It is the Government's view that the only real
respect in which rights of traditional use ame not equivalent to native title rights is the way
in which the rights can be extinguished. That has been codified in clause 23. If this view
is found to be incorrect in some respect, clause 22, which we discussed, provides for
compensation to be claimed to the extent there might be any diminution of any
previously existing native tidle rights.
Hon A.J.G. MacTiernan: At the beginning of clause 22 it states that if the effect of this
division -

The CHAIRMAN: Order! We are discussing clause 7. The points raised in relation to
clause 22 can be covered at a later stage.
Hon GEORGE CASH: Clause 22 is contingent on clause 7 because of the core nature of
that clause. I am not attempting to step outside your ruling, Mr Chairman, but the way in
which clause 22 is framed is sufficient. If IHon Alannab MacTiemnan can point out
anywhere else in the Bill where the division does not apply, she can let me know.

Division
Clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.

Division resulted as follows -

Ayes ( 17)
Hon Oeorge Cash Hon Barry House Han tOG. Pike
Mon EJ. Charton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Cridcile Hon RH. Lc~ckycr Hon W.N. Sbiew!
Hon EM. Donaldson Hon Muray Montgomnery Hon Drrick Tomlinson
Hon Max Evans Hon N.E. Moore Hon Muriel Patterson (feller)
Hon Peter Foss Hon M.D. Nixon
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Noms(14)
Hon T.G. Buller Hon John Hakden Hon Tom Stephens
Hon Kim Chaince Hon AJI.G. Mrcliernan Hon Bob Thomas
Hon I.A. Cowdell Hon Mark Nevil Hon Doug Wean
Hon Cheryl Davenport Hon Seam Piamtado Ron Tom Helm (Feref
Hon N.D. Griffiths Hon JLA. Scant

Clause thus passed.
Clause 8: Rights of traditional usage can be exercised without being declared or
registered -

Hon N.D. GRIFFJTHS: Subclause (1) is a reasonable measure, and should be read
together with die subsequent clause. However, I am concerned about subclause (2)(b).
Its effect will be to make rights of traditional usage subservient to the rights of holders of
title. Clause 7 provides for an equivalence between the traditional usage and the rights of
native title extinguished. Native title is defined as one or more rights or entitlements of a
kind recognised by die common law, being rights or entitlements to the occupation or use
of land, or otherwise relating to land, exercisable by Aboriginal persons in accordance
with Aboriginal tradition. The Government has said that taditional usage is equivalent
to native title and Hon George Cash has said that no loss will follow. However, clause
8(2) in respect of the exercise of rights of traditional usage does not authorise members
of an Aboriginal group to exercise, or purport to exercise, rights of traditional usage in
relation to land contrary to, or inconsistent with, the rights of holders of title. Therefore,
traditional usage is made subservient to the rights of holders of title. The interpretation
of "title" in this the Bill states that title to land includes ownership of the land, and an
interest in or in respect of the land, whether proprietary or otherwise, but does not include
native tide or rights of traditional usage. Therefore, title has a very wide meaning. I
reiterate, traditional usage which the Government has said it will give in return for native
title may be subservient to the rights of holders of other titles. That is a discriminatory
action. It is unjust; it is part of a scheme of confiscation.
I do not know whether and to what extent Mabo has any real application to Western
Australia. However, the Government sets up a native tide regime, it gives it away,
substitutes for it traditional usage which it says leads to no loss, but then makes that
traditional usage subservient to the rights of others. That is bad in principle. It is
contrary to the Australian way of doing things. I suggest it is contrary to all reasonable
British traditions that we have inherited.
Hon KIM CHANCE: The process of this Bill is rather like somebody walking down
steps. We take one step down in the process of transfer from legal native tide - right of
ownership - to the next step, as we did in clause 7(l)(b), to right of traditional use. In
clause 8(1), we do not take a step downwards at all; we stay pretty much on the level.
We do not have a great deal of problem with clause 8(l); but in clause 8(2) we take our
next step downwards, because it represents the first stage of the diminution of the right of
traditional use which in itself can be argued is a step down front native tide right. It
certainly cannot be argued that the right of traditional use is a step up from native title.
In clause 8(2) we see the first representation of a breaking down of the value of the rights
pranted under clause 7(l)(b). The right pranted is not comparable with the right granted
by the High Court. Fundamentally, every time we wonder whether we are looking at a
step up or down, we have to compare where we ame after clause 8(2) in particular. One
can only come to the view that one has stepped downwards, not upwards. Clause 8(2)
takes away from members of an Aboriginal group the right to exercise or purport to
exercise rights of traditional usage in relation to land contr-ary to or in a manner
inconsistent with four different scenarios, which I will go through in a moment- In itself,
dhat is taking away from the concept of coexisting right to use land.
It may or may not already have been mentioned here, but in the pastoral leases already
granted and in existence in the Land Act of 1933, Western Australian pastoral teases are
unique in Australia in that some of those leases already grat principles which we
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understand now as the Mabo principles. In fact, some of the pastoral leases - some of the
older pastoral leases in the East Kimberley - actually grant rights of traditional use
entirely consistent with the Mabo principle. They are the rights of entry to the land, the
rights to observe sacred sites, the rights to reside, the rights to access to water and the
rights to traverse the land. Those rights art already inherent within some Western
Australian pastoral leases. I am told that they are not known in either Northern Territory
or South Australian leases. I may well be wrong there. If they do exist in those
jurisdictions, they are extremely rame. They are not rare in Western Australia.
In those circumstances, a coexisting right to use of land exists for two very different
types of landholders; firstly, the traditional landholder who has, for example, the right to
access and to reside on a water hole and, secondly, the rights of the pastoralist to allow
his livestock to also use that water hole. Clause 8(2) - in particular, clause 8(2)(b) -
would mate that coexisting right impossible, In other words, it would be a diminution of
rights which already exist in some parts of Western Australia. Clause 8(2)(b) - the rights
of holders of a title, the pastoralists - means that a pastoralist could assert a right which is
contrary to traditional use and, as such, the rights of traditional use would be deemed to
have fallen away in the face of existing use; that is, the use by the pastoralist of that water
hole.
I said that I would refer to each of the four paragraphs in turn. I do not need to refer to
paragraph (a) because that deals with the rights of traditional usage in relation to land
contrary to or in a manner inconsistent with this Bill. I think that we can deal with the
Bill as we go along. I have already mentioned my concerns with paragraph (b) and I
believe I have spelt that out clearly enough not to go over that again. As to paragraph (c)
relating to a notice issued to the Aboriginal group by the Minister under clause 26(1), I
point out that clause 26(1) is effectively at the Minister's whim. We have the capacity
pranted in clause 8(2)(c) which gives the Minister, at his whim, the power to remove the
right of traditional use.
Members should remember that this right is one which we have granted in clause 7 as an
alternative to ownership. We have a position where ownership has been taken away.
The Government has argued that it has exchanged chat right of native title for the right of
traditional use which is an equivalent right. How can it be an equivalent right if, at the
Minister's whim, that right can be taken away? One can either argue that that is a fair
thing or that the right which was pranted in place of native tidle is inferior to native tide.
But one cannot argue in any other direction. One cannot say that the right that is being
granted is equivalent. The situation in paragraph (d) is somewhat fakrer in that those
rights are not authorised in those circumstances if a declaration is made by the Supreme
Court under clauses 10, 11 or 12(2). In those circumstances the Supreme Court would
arbitrate. On the face of it, that seems a reasonably fair enough decision because in the
end, in terms of a dispute of that nature, the Supreme Court would always be called on to
arbitrate. However, what hope would a nomadic Aboriginal group have of supporting a
claim of that kind if they felt that their rights had been compmomised? What hope would
that group of Aborigines have of maintaining a successful challenge in the Supreme
Cowit?
Hon GEORGE CASH: Both Hon Nick Griffiths and Hion Kim Chance appear to be
satisfied with clause 8(l), but have questions regarding clause 8(2) about whether native
tidle can coexist with other titleholders. That seems to be the argument. In its
determination, the High Court in effect said that native tidle was valid against the rest of
the world. However, it is also qualified to the effect that that applies unless there is some
other law to the contrary. That other law would also include another interest in the land.
Native title or traditional usage can coexist with other tiuleholders, and that is certainly
the intention of the Bill.
Members are awart that I do not have high regard for the Commonwealth's native tidle
legislation. I have said that if it were enacted and was found to be superior to the
Western Australian legislation, it would destroy the economy of Western Australia - that
is how dangerous it is. The mining, agricultural and other industries are await of that
situation. Clause 2I0(b)(iv) of the Commonwealth legislation refers to native tidle
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existing in relation to particular areas of land and water. Paragraph (iv) refers to the
determination of native tide, and says that "where the title exists in relation to particular
land or water", and it refers to (iv), and indicates that the "nature or extent of any other
interest in relation to the land and water chat may affect the native title rights and
interests". Therefore, the Federal legislation recognises chat native title could and should
coedist with other tidles. It was never suggested that that not be the case.
Hon KIM CHANCE: The Commonwealth Bill reads -

210. A "determination of native tidle" is a determination of the following:
(a) whether native tidle exists in relation to a particular area of land or waters:
(b) if it exists;

(iv) in any case - the nature and extent of any other interest in relation to
the land or waters that may affect the native tide rights and interests.

I may be wrong, but that does not seem to have the capacity to deny people who have
native tidle through that Bill, or rights of traditional usage in the State Bill, to be able to
take away the rights of access to water sources, for example, which a group currently
shares with a pasroralisi Clause 210 of the Federal Bill does not seem to have the power
to take away from an Aboriginal group its current coexisting usage of water holes with a
pastoralist, but the State Bill appears to have that capacity. I am most worried about that
capacity in the State Bill. It is actually providing lesser rights than have existed on some
of those pastoral leases for decades.
Hon GEORGE CASH: This is where Hon Kim Chance and I clearly disagree. Clause
8(2) reflects the situation in which native title can coexist with other tidles. There is
certainly no derogation as a result of clause 8(2)(b).
Hon N.D. Griffiths: We can agree to disagree.
Hon GEORGE CASH: It appears that that will be the case. The derogation is certainly
not the intention of the Bill.
Hon KIM CHANCE: It is my understanding, through information provided by Fran~k
Walker, that some pastoral leases in Western Australia which differ from others in
Australia incorporated aspects which we now know as Mabo principles. When these
were written 60, 70 or 100 years ago, they allowed some traditional rights and for
Aboriginal people to reside on land, to have access to water and sacred sites and for other
such matters. Those rights would appear to be greater than the rights which are
expressed in clause 8(2)(b).
Hon GEORGE CASH: I believe that Hon Kim Chance is referring to section 106(2) of
the Land Act, which provides certain uights for Aboriginal people to do certain things in
relation to pastoral leases. When the leases are agreed to, that agreement is subject to the
provisions of the Land Act. One such provision is the right of native people as outlined
in section 106(2). Again, there is no derogation of rights intended to apply through
clause 8(2).
Hon KIM CHANCE: Section 106(2) of the Land Act reads -

The aboriginal natives may at all times enter upon any unenclosed and
unimproved parts of the land the subject of the pastoral lease to seek their
sustenance in their accustomed manner.

It would appear diat die pastoral leases to which I refer, which differ from others in
Australia, would not apply. In fact, I strongly suspect that the pastoral leases to which I
refer actually precede that Act It was my information that they are older than the 1933
Act. There may have been similar words in earlier legislation, but that is largely
irrelevant. I am suggesting that some pastoral leases grant greater and more secure
access than is provided for in section 106(2) of the Land Act.
Hon GEORGE CASH: If that is the case, then they still will. The provisions of this
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clause certainly will not take anything away from what Hon Kim Chance is saying.
Section 106(2) talks about Aboriginal natives. It does not necessarily talk about those
persons who might be entitled 10 a common law interest in land. That section is far
broader than that. Therefore, there is certainly no derogation caused by subclause (2).

Division

Clause put and a division called for.
Bells rung and the Conuniltee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)
Horn Gere Cash Horn Barry House Hon ItO. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon R.H. Lcckyer Hon W.N. Stretch
Horn RK Doaldson Hon Mwrry Montgomery Hon Derrick Tomilinson
Horn Max Evans Hon N.P. Moore Hon Muriel Patweson (Tefter)
Hon Peter Foss Hon M.D. Nixon

Noes (13)
Hon TOG. Butler Hon John Halden Hon Tom Stephens
Hon Kim Chance Hon AJ.G. MzcTiernan Hon Doug Wean
Hon J.A. Cowdell Hon Mark Nevill Hon Bob Thomas (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon N.D. Griffiths Hon JLA. Scott

Clause thus passed.
Clause 9: Maintenance of rights of traditional usage -

Hon N.D. GRIFFITHS: A superficial reading of this clause gives no cause for alarm.
However, I am concerned that there may be something in it that does not meet a
superficial eye. I am particularly concerned, and I have learnt to be concerned, because
of the oppressive pieces of legislation that I have been obliged to read in recent months. I
refer specifically to subclause (2), which states -

Rights of traditional usage in relation to land continue only so long as members of
the relevant Aboriginal group maintain their traditional connection with the land
in accordance with Aboriginal tradition.

My concern arises from the words "only so long as". I note that subclause (3) states that -
Traditional connection with land may be regarded as having been maintained for
the purpose of this section even if occupation or use of, or presence on, the land
was not continuous so long as it was maintained in accordance with Aboriginal
tradition.

The expression "may be regarded" does not give me sufficient comfort. Therefore, this
clause is opposed.
Hon GEORGE CASH: it is important that members recognise that this clause does
provide the basis upon which rights of traditional usage are to be determined and
maintained in the future. The requirements mirror those relating to the maintenance of
native tide. In each case, it is a question of fact, depending upon Aboriginal taitions
which continue to be observed by the relevant Aboriginal people. Those people must
maintain their traditional connection with the land. The traditional connection does not
have to be continuous, as is stated within this clause, but it must be in accordance with
Aboriginal tradition. The traditional usage rights arm inalienable. The rights can be
surrendered by agreement with the Minister. The Australian Law Journal, volume 67,
No 6 of June 1993, talks about the Mabo case and states in part that -
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Usually, native title is communal, but in various cases it may be individual ...
Native title cannot be alienated outside the clan or group, though it can be
surrendered voluntarily to the Crown ... As to whether native tide is "personal"
or 'proprietary". Brennan J .. . thought that in sonic circumstances it may be
",proprietary". and that where this is so it nevertheless can accommodate personal
usufructuary rights that are enjoyed under that proprietary title.

Without going through the rest of the justices, there were some differing opinions in that
regard. It quite clearly also makes the point that -

Modification of the traditional society over the years does not extinguish the title;
and indigenous society does not lose its title merely by modifying its traditional
way of life . .. But if the clan or group aban Ions its laws and customs relating to
the land, or abandons the land or surrender it to the Crown, the title is lost.
Once lost. native title cannot be revived ...

I am at a loss to understand why the member questions the wording of this clause,
because it really does set out the requirements to maintain the rights of traditional usage.
Hon TOM STEPHENS: It is interesting that the clause has been drafted in this way
because the view that Aboriginal people have about the land is very different from the
way The Australian Law Journal - from which Hon George Cash quoted - describes it
and our view of land tidles. Often Aboriginal people speak about the land owning tern
rather than them owning the land and that they have obligations to it.
I have become very aware that in the Kimberley region small Aboriginal groups which
owned land have been wiped out. Interestingly enough, the neighbouring groups
accepted the responsibility for looking after the land which previously belonged to those
groups. It was almost as though the land obligates the Aboriginal people to accept
responsibility for it because the previous owners were wiped out. It is a view which is
not easily accommodated by the Statutes of either the State or the Commonwealth.
However, when the Commonwealth legislation has been closely scrutinised by the
Aboriginal people and others there may be some way that the Aboriginal, people's
perception of their obligation to the land can be accommodated by a national Statute. I
have not given the national Statute the attention that I would like to have given it. I
thought it might be interesting for the Committee to learn that the observations of
Aboriginal people on these questions are totally different from our observations and the
way in which the clause is drafted.
Hon GEORGE CASH: I appreciate Hon Tom Stephens' comments and I will not
comment on what he said. However, when talking about the maintenance of the rights of
traditional usage as they affect not only clause 9, but also the Bill as it is drafted, I was
interested to note in The West Australin of Thursday, 2 December 1993 under a banner
headline "Federal fears WA Bill may stand up" that it states -

*... the WA Government's Mabo legislation could stand up to any legal challenge
if the Senate does not pass the Native Tidle Bill this year.
A spokesman for Special Minister of State Frank Walker said the Government
was concerned there was the potential for the WA Government to legally
extinguish all common-law native tidle in the state.
Aboriginal and Tories Strait Islander Commissioner David Ross also said
yesterday he had received legal advice from a QC that if the Federal
Government's Mabo legislation did not pass through the Senate ibis year it would
leave constitutional loopholes for the WA Mabo legislation to stand up.

The article goes on to support the Western Australian Land (Tdes and Traditional
Usage) Bill.
On the same page as that article it is stated under a banner headline "PM accused of
Mabo blackmnail" that the Prime Minister, Paul Keating, had tried to use emotional
blackmail on Mabo. That was a comment by a witness to a Senate conmmittee which was
investigating the Federal Government's native tidle legislation. That person, of all
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people, was New South Wales' Aboriginal Legal Services representative, Paul Coe, and
he criticised Mr Keating's reported comment that Aboriginal leaders should knock dawn
anyone who got in the way of the Native Title Bill.
I raise that palmt because on the same page under a banner headline "Cash attacks scare
tactics" reference is made to comments I made in this Chamber last night. It is suggested
that the conmnents I made have put me at adds with the Premier and the Liberal Party
President, Bill Hassell.
Hon Tomn Stephens. You adopted a much more reasonable approach than the Premier.
Hon A.JO. MacTiernan: That is a compliment.
Several members interjected.
Hon GEORGE CASH: The last thing I need is support from the Opposition.
Hon T.G. Butler: We are prepared to give itrto you.
Hon GEORGE CASH: It is important that the Chanber be aware that I happen to be one
of the Premier's strongest supporters when it comes to his stand on Mabo. I became a
member of his Cabinet subcommittee which has been considering the Mabo question
soon after the coalition was elected to Government. I would not want anyone to think
that I was at odds with the Premier or the Liberal Party President, Bill Hassell.
What I suggested when I made those comments was that I was concerned at the way the
legal profession had jumped on the bandwagon and had interpreted the High Court's
decision. When I said that I regretted the scaremongering surrounding the High Court's
Mabo decision, I intended my remarks to be directly related to the legal industry that has
grown up and turned the Mabo decision into a massive goidmine and cash flow for the
legal profession throughout Australia. That is what I regret and it has caused concern
within the Aboriginal community. We have bad all sorts of conflicting reports, advice
and opinions from lawyers around Australia about the real intent of the Mabo decision. It
is my view, as I stated at the time, that had those high flying lawyers sat down quietly
and reviewed the High Court's decision, instead of stirring up the hornet's nest by
offering conflicting opinions on the real intent and meaning of the High Court's decision,
and had there been more rational discussion within the legal profession, the Aboriginal
people may not have been put in a position where some sections have been promised
more than can be deliveredl.
In the same article reference is made to the Premier having said that at one stage up to
80 per cent of Westerni Australia could have been subject to Mabo-style claims. I
supported the Premier when he made that statement. Given the comments coming out of
Canberra at the time it was very clear that if the Federal Labor Government's legislation
had been in the form that it was then, huge areas of this State would have been at risk.
As the Minister for Lands I had the opportunity to review certain residential areas within
the metropolitan area that at one stage, given the comments that were emanating out of
Canberra, could have been the subject of claim. Members know that Canberra modified
its position on a daily, some would say hourly, basis. It was nothing more than a political
ploy by the Federal Minister to make outrageous statements.
Hon B.K. Donaldson: A knee-jerk reaction!
Hon GEORGE CASH: Absolutely - and then they watered it down or changed it
according to the opinion that camne back. As this debate has raged over the past nine
months or so, it has been unfortunate that the expectations of Aboriginal people have
been raised far greater than anyone will ever be able to Meet.
Hon N.D. GRIfFJIS: I congratulate Hon George Cash for his loyalty to the member
for Nedlands. I go further, and congratulate him on one of the best preselection speeches
I have ever heard in this Chamber.
Hion George Cash: I amn number one on the ticket.
Hon N.D. GRIFFITHS: I appreciate that. That is well deserved on the grounds of
loyalty. Notwithstanding the Minister's reasonable natuire, when he knows this clause
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and die Bill as a whole is a travesty of justice, he is doing his best and deserves our
congratulations.
Hon TOM STEPHENS: I also congratulate Hon George Cash for his comments on the
newspaper articles, insofar as they relate to this clause. 1 appreciated his earlier
comments yesterday and those he made tonight; that is, until such time as he received a
copy of The West Australian during a division on debate earlier. I do not think I was
mistaken when I heard a telephone ring on the other side of the Chamber around the time
die newspaper appeared here. I assume there was a message to Hon George Cash that the
Premier wanted to speak to him. I would like to ensure that he clarifies his position as
previously stated to the Committee. We know that Hon George Cash, at least on these
issues, is a reasonable man.
Hon N.D. Griffiths: He is "the" reasonable man.
Hon TOM STEPHENS: Yes. His comments yesterday and earlier this evening are not
inconsistent with his comments earlier this year. it may be that, unfortunately, the
Premier has fallen victim to the extremist advice given by some lawyers, about which
Hon George Cash has spoken, and that led the Premier to make the extremist claims on
behalf of those lawyers about the possibility that could be run in the court under the 1-Ugh
Court decision. But whatever the reason for the Premier's extremist claims. I am pleased
that at least there is one voice of reason to rail against the comments quietly in the
community, and as happened in the electronic media earlier in the year, and loudly in this
place yesterday and earlier this evening. It is a pity it takes just a telephone call to mute
the voice of reason in this place.
Hon GEORGE CASH: It is clear from the statement by Hon Tonm Stephens that he has
been grazing in the dandelion patch again. There was no telephone call. I do not need to
stand in this place to justify my position on Mabo. Most people are aware of my
position. It has been a realistic and practical position for the whole time I have served on
the Cabinet subcommittee, and it is consistent with the statements that have been made
by the Premier. As much as I recognise that the comments made by Hon Tom Stephens
were made in a somewhat jovial and light-hearted manner, I do not want my position
misrepresented or to have people believe that telephone calls or smoke signals have been
sent regarding the comments that we read from rime to time in newspapers.
Hon J.A. SCOTT: Clause 9 refers to Aboriginal taditions. Previously I spoke of an
anthropologist's opinions in a document on the environmental background which say that
the High Court has accepted that provided the general nature of the connection between
the claimants and the land remains, laws and customs can change; they are not frozen as
at the time of settlement. This is entirely appropriate because cultures are always open
and changing. With such a clause, I find it difficult to understand how nradtional usage
can be defined by anyone. Who will say whether this definition is correct? What
expertise will people have in this area?
Clause put and passed.
Clause 10: Declaration of entitlement -

Hon TOM STEPHENS: This clause, along with other clauses, represents a reversal of
rights. Clause 15 is the same. Here, an Aboriginal group is required to apply to the
Supreme Court for declaration as to whether, and to what extent, its members are entitled
to exercise rights of traditional usage in relation to the land if members of the group
consider they are being prevented from exercising rights of traditional usage by any
person. Aboriginal native titleholders who become Aboriginal tratditional usage holders
under this Bill - whatever that is, in the end, after going through clauses 17 and 21 - are
nonetheless faced with not having their rights firmly set in place by this legislation.
Rather, if anyone happens to undertake any activity that prevents their exercising those
rights, it is the Aboriginal people who must go to the Supreme Court for declaration.
This clause must be read in conjunction with clause 8 where we have established thaz
there will be no effective register to determine all the traditional usage holders.
Therefore, it is almost as if the rights have been diminished almost immediately, in the
14025--10
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absence of that register and the Aboriginal people are obliged to go to the Supreme
Court in defence of whatever the rights amount to. Instead of having a registered
interest, or traditional usage, whenever anyone seeks to prevent Aboriginal people from
exercising rights of traditional usage the Aboriginal people are the ones who must go to
the Supreme Court to uphold their rights. It is the complete opposite of the rights of
others, where the rule is that those in possession of land have the prima fadie right to it.
It seems to be an unjust reversal of rights.
Hon N.D. GRIF1fl'HS: I listened with interest to Hon George Cash referring to legal
goidmines on an earlier clause. This is one of the many legal goidmines for the legal
profession. It is part and parcel of this Government's approach to a Rolls Royce system
of justice. It is significant that Aborigines are enjoined to go off to the Supreme Court
which is not a cheaper or more equitable method of disposing of matters. We are left
with a more formalised system which will I suggest lend itself to unnecessary expense.
Where tribunals or courts are expensive, they tend to favour those who have more money
not because of a degree of partiality on the part of a court or tribunal, but because
tribunals and courts tend to listen to those who are able to argue with the aid of greater
resources. I am not suggesting money wins cases. However, it is certainly no hindrance
and a lack of money is definitely a hindrance in conducting a case before a tribunal as
expensive as the Supreme Court of Western Australia.
Hon A.J.G. MacTIERNAN: I support Hon Nick Griffiths' comments. The question here
is certainly related to the appropriateness of this tribunal given the costs involved in the
proper conduct of a Supreme Court action. We would have thought that it is far more
appropriate to have a tribunal that is more suited to the financial circumstances in which
Aboriginal people by and large find themselves. The Government has found it important
to have tribunals in the workers' compensation area that exclude lawyers from the early
stages. It is interesting that a similar sort of structure has not been contemplated here.
The fundamental error in clause 10 is that it provides that only in situations of conflict
declarations can be sought. Under the Federal scheme it is possible for an Aboriginal
group to approach the court outside the atmosphere of conflict to seek some greater
certainty and to forward plan the future of their community and also to enable the rights
of the Aboriginal groups and the various competing titleholders, present and prospective,
to be sorted out before any conflict arises. What we have here is a provision that says
there is no right to seek a declaration until such time as members of an Aboriginal group
consider they are being prevented from exercising rights of traditional usage in relation to
their land by any person including a member of another Aboriginal group. Therefore,
before an Aboriginal group is entitled to seek a declaration, it must first cross the
threshold of showing that it has reasonable cause to believe that it is being prevented
from exercising its right by some other group. We think it is unwise to wait until that
point of conflict for these matters to be sorted out. If, as the Government has said
repeatedly its concern is about certainty, that desire for certainty would require that
declarations could be sought before any such conflict arose.
Hon GEORGE CASH: Clause 10 provides the statutory opportunity for Aboriginal
groups to protect their rights if there is some conflict in respect of those rights. Hon Nick
Griffiths asked why we are using the Supreme Court rather than a tribunal. The
Government believes the use of existing structures is preferable to setting up more
tribunals and other legal structures. In relation to Hon Alannah MacTiernan's central
issue, the aim was to try to avoid the proliferation of claims. The idea of rushing to the
Supreme Court if there was no conflict seems to do nothing more than invite people to
spend an awful lot of money on legal fees and challenges. I guess I could reduce that to
saying that, where there is no conflict, there is no real need to seek a declaration.
Hon T.G. BUTLER: I understand the situation is that there does not appear to be a
registered interest to traditional usage of land and where Aboriginal groups claim title
and their rights are challenged, they can go to the Supreme Court.
Hon George Cash: Yes.
Hon T.G. BUTLER: We have had the benefit of Hon Alannali MacTiernan and
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Hon Nick Griffiths advising us that rho Supreme Court is an expensive place. If an
offended Aboriginal giroup - the people who are claiming title - cannot afford to go to the
Supreme Court, would that mean under this provision that the group that is challenging
its right could automatically take possession of the land without contest?
Hon GEORGE CASH: No. Someone not going to the Supreme Court to seek a
declaration does not create a situation where one party has greater rights over an area
than another. Itris the opportunity to get the declaration from the Supreme Court that
enables both parties to understand who has the superior rights if that is the case in respect
of an area that might be the subject of conflict. To date there does not appear to have
been a lack of money for various communities to launch legal challenges in respect of.
various land related issues. I recognise the comment of members opposite that the
Supreme Court is an expensive place in which to do business. Regrettably, that is one of
the failings of the legal system that one hopes we might be able to address in due course.
Hon T.G. BUTLER: I am still confused. What would happen to the land if a group that
sought a declaration of entitlement were challenged by another group - who might be
Aborigines - and the challenged group went to the Supreme Court? is that tidle
automatically taken over by the people challenging?
Hon GEORGE CASH: The question of entitlement is a question of fact and it is
determined by the Supreme Court.
Hon T.G. Butler: But it can be challenged under this clause. The entitlement may be a
question of fact but it can still be challenged by another group
Hon GEORGE CASH: I understand what the member is getting at, but the question as to
whether one group or another group is entitled to a particular area is in itself a question of
fact.
Hon T.G. Butler: You must be able to prove it.
Hon GEORGE CASH: The mere fact that a group does not go to the Supreme Court and
rake action does not alter the entitlement.
Hon AJ.G. MacTiernan: It does not do them any good either. If a mining company
acted in such a way that was threatening the group and preventing it from exercising its
rights, and the group did not have the resources to seek a declaration from the Supreme
Court, it would not help it much. In some theoretical sense that group may still have that
entitlement but no-one would know about it or be able to stop the mining company from
using the land.
Hon GEORGE CASH: The reason for the clause is to enable groups that might be in
conflict to go to the Supreme Court and seek a declaration.
Hon T.G. Butler There is only an obligation on one of the groups to go to the Supreme
Court.
Hon GEORGE CASH: If one group states its facts to the Supreme Court, the question of
entitlement will be deternined by the court. The entitlement to an area of land is a
question of fact. Hon Tom Butler is suggesting that if someone does not go to the
Supreme Court and get a declaration, some other party may rake that land away.
Hon T.G. BUTLER: I rind it very hard to understand why the inister cannot see the
point of the question. Two groups may have an interest in the land and one has a
declared entitlement that is being challenged and must go to the Supreme Court. If that
group does not go to the Supreme Court, does the group which is challenging have
automatic entitlement to the land?
Hon GEORGE CASH: I do not believe that is the case at all. Where some dispute arises
about the matter, there are sources of funds to enable people to protect their rights.
Hon T.G. Butler: That is hypothetical.
Hon GEORGE CASH: Hon Tom Butler may nor appreciate the answer but this clause
provides a statutory opportunity for someone to go to the Supreme Court and get a
declaration in respect of his entitlement.
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Hon T.G. BUTLER: I am not arguing that because the clause gives that entitlement, but
if they do not take advantage of that entitlement, what happens to the land? If an
Aboriginal group has a declared entitlement to the land and cannot afford to go to the
Supreme Court to challenge it, can the mining company move in and take the land?
Hon 41.0. MacTIERNAN: I return to the issue I raised previously; that is, the
appropriateness of a situation where declarations are sought only in the environment of
conflict, rather than a situation where a register can be established to clearly denote the
rights in respect of various land around the State. Given the Minister's response, I am
glad he was not the Minister for Lands in 1890 because the Torrens legislation would
never have been introduced in this Parliament. That legislation enabled this State to set
up a system of recognition of rights and a register that has made the application of land
law in this country a model. We now have a successful export industry selling that
system around the world to countries moving into the free market environment.
It seems to be a complete recipe for the sort of uncertainty mining companies say they are
seeking to avoid to have a situation in which, in the absence of any dispute, one cannot
go to the Supreme Court, or any tribunal, and seek a declaration as to one's rights, which
can then be placed an a register so that the whole world can see who has rights to that
land. Instead, the Government is proposing a very silly and uncertain situation.
I go back to the example of a mining company seeking a licence or lease in respect of an
area of land. That mining company will have no recourse to a register to determine
whether there is a right of native title or the statutory traditional usage right in respect of
that land. The company must first make application and then wait for someone to come
out of the woodwork to seek a declaration from the Supreme Court to show that right.
On any basic analysis that is clearly unsatisfactory and must be unsatisfactory for mining
companies. I ask the Minister to turn his mind to that issue. This matter can be
addressed in the legislation without fundamentally changing the scheme of it.
Hon J.A. SCOTT: It occurs to me that in the earlier clause native title was wiped out.
Every Aboriginal with potential rights to land had those rights wiped out under the earlier
provisions of the Bill, and in this clause they are able to exercise their rights of traditional
usage. Clause 10 will add a new uncertainty to the situation. It sets up the potential on
the one hand for a lot of disputes and on other hand the uncertainty that Aboriginal
groups - who do not sit down reading Acts of Parliament and who may not know about
situations like this - do not know they can go to the Supreme Court when people try to
take over a piece of land over which they have a right of traditional usage. We have this
unknown quantity that they must go to the Supreme Couirt. The group which has its right
taken away must go to the Supreme Court, and bear the expense, rather than the new
group which is making the challenge for traditional land.
Hon GEORGE CASH: I reiterate that if there is no conflict there is no need no seek a
declaration.
Hon A.3.G. MacTiemnan: That is silly. How do mining companies plan? The whole
point of the Tonrens system is to remove uncertainty.
Hon GEORGE CASH: I said if there is no conflict there is no need to seek a declaration.
I have been challenged for using those words. I do not understand what Hon Alannab
MacTiernan is all about; if there is no conflict one does not have to seek a declaration.
Hon T.G. Butler- Does there have to be conflict at the moment of seeking the
declaration? Can at any time someone come along and challenge the right of the
person's entitlement?
Hon GEORGE CASH: Anyone can challenge anyone else's right and where there is
some difference or dispute clause 10 will enable a declaration of entitlement to be made
by the Supreme Court. One of the reasons it is couched in these terms is so as not to
invite various groups to run off to the Supreme Court willy-nilly. The whole idea is to
avoid the proliferation of claims. Where there is conflict there is an opportunity for a
declaration to be made.
Hon J.A. SCOTT': Once a group has received a ruling from the Supreme Court is it safe
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from any future claims or can there be a whole row of subsequent claims coming to
cowrt?
Hon GEORGE CASH: If they have a declaration registered, that would clearly stand
unless some other party came and was able to show the court it had a superior interest.
Hon T.G. Butler: This clause protects thern from nothing.
Hon GEORGE CASH: I would have thought once the declaration was made that would
be it.
Hon J.A. SCOTT: Could we end up with a problem where they would have to keep
going back to the Supreme Court if someone were putting up dummy applications to run
them out of money so they would get the land?
Hon GEORGE CASH: Most people would know that if one goes down to the Supreme
Court with dummy applications one does not succeed, If people were to do that, they
would end up paying huge amounts of costs; that slows people down. Circumstances can
change. Obviously the court makes a declaration on the evidence put before it. If at
some later stage there was a conflict wit another group and a declaration was sought, the
court would clearly have to consider that later situation based on the facts that were
presented to it.
Hon N.D. GRIFFITS: Hon George Cash says, "No conflict, no declaration." How
right he is. So why have the Bill?
Hon BOB THOMAS: I find this one of the most unfair clauses of the Bill. It will
eventually result in Aboriginal people being seen as the group holding up development.
Hon AJ.G. MacTieman: It cannot be resolved beforehand;- there is no capacity to get a
declaration until such dine as the miners come in.
Hon BOB THOMAS: They will have to institute litigation to prove that their rights are
being taken away. There will be a myth perpetuated in the community which will be
unfair and out of step with the sort of tolerance I have seen developing in our community
over the past few years.
This clause also demeans the right that the Bill seems to be conferring on Aboriginal
people. Clause 7(2) says that unless this Act provides otherwise these rights are
equivalent in extent to the rights and entitlements they replace. They are equivalent, but
when one gets down to brass tacks, when a mining company or a tourism developer come
along and want a lease over a particular area of Crown land the holders of those rights to
use that land are seen to have no right because they have to go to the High Court and seek
a declaration that they have those rights. They are being treated differently from all other
forms of titleholders. For that reason we should oppose this Bill.
Hon GEORGE CASH: The comments of Hon Bob Thomas assume that there are never
agreements between companies and various groups.
Hon A.J.G. MacTiernan: How is the company going to know who they are dealing with?
There will not be any register until there is a conflict.
Hon GEORGE CASH: What register do they have now?
Hon AJ.G. MacTiemnan: They do not. We do not have Aboriginal rights legislation.
Hon GEORGE CASH: The mining companies are able to negotiate and do business with
Aboriginal groups; it happens all the time. Where there is conflict this clause enables one
of the panics to seek a declaration from the court. It is as simple as that. That is the
practical application.
Hon A.J.G. MacTIERNAN: I do not have a problem with a provision that entitles, where
there is a dispute, the Aboriginal group to make an application for a declaration. This
existing in the absence of any right outside a situation of conflict seems silly and is
encouraging uncertainty. One of t problems we have in this State is that we do not
have a register of Aboriginal interests. There has been no mechanism for any prior
determination of the Aboriginal groups affected. Last year mining applications at
Yakabindie and Marandoo were clear examples of the problems of not having any clear
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mechanism prior to a dispute arising for determining the traditional owners who would
have traditional usage rights. The Western Australian situation is a very clear indication
of why we need such a system. As I understand it from the other Stts, one of the real
benefits of their various land rights legislation is that it enables these things to be
determined early in the piece so that mining companies know exactly with whom they are
supposed to negotiate.
Hon TOM STEPHENS: It would not surprise me if the Queensland legislation to be
introduced tomorrow deals with this question more adequately and along the lines of the
comments of Hon Alan Alannah MacTiernan, Hon Tom Butler and others. It will
proceed to introduce legislation that has a tribunal that enables the registering of title in
accordance with the expectations of the Federal legislation.
Hon A.J.G. MacTieman: I think you are probably right.
Hon TOM STEPHENS: That is one of the masons that Queensland will be a complying
State. I am not sure how things will work out for Western Australia when this legislation
gets struck down. In part, in the absence of a tribunal of the sort that is envisaged in the
Federal, and no doubt the Queensland, legislation the Federal Court will be called on to
take the place of the tribunal in Western Australia. That is a pity. A tribunal could
usefully help in this area.
This Bill reduces the role of the Supreme Court in my eyes to something that I have
never seen as being its role. This clause reduces the Supreme Court to some sort of desk
Johnny that will have the task of drawing up a list of people who are entitled to exercise
rights of traditional usage of land - a job that can be done by a clerk - with the list being
shoved through the Supreme Court and thereby registered. That is a different observation
from that of Hon Alannab MacTiernan. Perhaps it is because I do not have years of legal
training, but it strikes me as being odd to reduce the role of the Supreme Court in
addressing these issues of tidles and traditional usage.
Clause put and passed.

Sitting suspended from 11.43 to 113-0 pm
Progress

Progress reported and leave given to sit again at a later stage of the sitting, on motion by
Hon George Cash (Leader of the House).
[Continued on page 8545.]

Time Management - Sessional Order
HON GEORGE CASH (North Metropolitan - Leader of the House) [11.52 pm]: When
we commenced debate on Order of the Day No. 4, the Land (Titles and Traditional
Usage) Bill 1993, around 5.30 tonight we were on clause 7. Between 5.30 and 11.50 pm
we have progressed to clause 10. Given that there ame 36 clauses still to debate,
averaging about 1.3 hours each, it will take another 48 hours to complete this debate
before we move on to the schedules.
Several members interjected.
The DEPUTY PRESIDENT (Hon Derrick Tomlinson): Order!
Hon GEORGE CASH: Earlier the other day the Bill was declared to be an urgent Bill.
Under standing orders I am required to table a program to indicate times that can be set
down in respect ofd-te time management that has been agreed under the sessional order.
Accordingly, because of the amount of time that is being wasted in progressing these
clauses - and I am not reflecting on Hon Tom Stephens because he has not spoken for the
last hour -

Hon T.G. Buder: That clause turned out to show how flawed your Bill is.
The DEPUTY PRESIDENT: Order!
Hon GEORGE CASH: I therefore table a program in respect of Order of the Day No 4.
[See paper No 890.]
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HON JOHN HALDEN (South Metropolitan - Leader of the Opposition) [ 11.5 5 pm]:
Mr Deputy President, it is most unfortunate the Government has taken this course of
action.
Hon E.J. Chariton: But you agree with it!
Hon JOHN HALDEN: I do not agree with it
The DEPUTY PRESIDENT: Order! The matter is not debatable. The Leader of the
Opposition will have to seek leave to make his comments.
Hon JOHN HALDEN: I seek leave to make some comments.
Leave pranted.
Hon JOHN HALDEN: Mr Deputy President, the Opposition is disappointed that this
legislation should be guillotined. I was advised of the time of this motion without great
consultation. I was advised a few minutes ago. I think it is appropriate that I advise the
House we will complete the third reading of this B ill by 1. 15 tomorrow morning.
Several members interjected.
Hon E.J. Chariton: If you look at the 1.15 you get the real picture. There is a
typographical error.
Hon JOHN HALDEN: I know this is going to be a matter of some heightened debate. I
know I have leave, but could I give the opportunity to the Leader of the House to make a
statement as to whether or not this is correct, so we can know what is correct and then I
will take the opportunity to make my statement, if that is agreeable.
Hon George Cash: In respect of parts 3 to 6, the 12.15 that is mentioned there should
read 12.15 am and the schedule debate should read 12.30 amn. The other votes are
already in the am of 2 December. There is a need to make an adjustment.

Point of Order
Hon TOM STEPHENS: The Leader of the Government has just tabled a sessional order,
of which I have a copy, which is provided for under the motion agreed to by the House
that enables the Committee stage to go to 12.15 pmn today and then 12.30 pm. I do not
believe that the motion carried by the House a couple of days ago in regard to guillotines
allowed any authority for the Leader of the Government suddenly to start substituting a
sessional order time management strategy.
Hon ElJ. Chariton: Weren't you here last week then? I

Hon TOM STEPHENS: As a matter of fact I was not.
Several members interjected.
The DEPUTY PRESIDENT: Order!
Hon TOM STEPHENS: Perhaps you could explain. Mr Deputy President, under what
authority the Leader of the Government starts suddenly tabling a new sessional order in
conflict with the first one he tabled.
The DEPUTY PRESIDENT: Order! There is quite clear intention on the part of the
Leader of the Government, as he has explained it, and because the intention is clear the
schedule can stand. If however, Hon Tom Stephens wishes to press his point it is quite
possible for the Leader of the Government to withdraw the schedule and to submit
another one with the "nm's" and "pm's" retyped.

Debate Resumed
Hon JOHN HALDEN: It is an outrage to have spent many hours preparing for work on
one of the most controversial pieces of legislidtion after, I might remind the House, we
were given 45 minutes to prepare for the second reading debate.
Hon E.J. Charlton inteijected.
Hon JOHN HALDEN: Hon Eric Chariton will not help in this debate. He should be
quiet and let mec have my say and we will get on with it. This guillotine, unlike the
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commitment given by the Leader of die Government, is not on the basis of seeking
comments. I advised the Leader of the House I believed this Bill could be deal: with this
morning by breakfast time. I notice the Deputy President has some disquiet about that.
Our commitment to this legislation is to debate it in full and to try to point out to the
Government its pitfalls. The errors will compound themselves in issues such as loss of
investment opportunities, loss of job opportunities and of course costly court challenges.
However, perhaps the latter is an aim of the Government that it has for some
Machiavellian reason.
This is a complete outrage. We ame now given basically an hour and a quarter for the
completion of this Bill. I advised the Leader of the Opposition and I advised, I think, the
Leader of the Government and other Government members that clause 7 was crucial and
would take time. Our position would have been stated on the other clauses, but we would
take the normal course of discussing our position as we thought appropriate and then
having the clause put. That seemingly is not good enough. The use of the guillotine in
this House is unparalleled. The contempt of members opposite for all Western
Australians, particularly Aborigines can be no more highlighted than by this little
outrage. I suggest to you, Mr Deputy President, and to the Leader of the Government
that this guillotine is even worse than that in the Legislative Assembly. Can members
imagine?
The DEPUTY PRESIDENT (H-on Derrick Tomlinson): Order! Hon Tom Stephens
should have brought to his attention the rules of the House about reading newspapers.
Hon Tom Stephens: I am not reading a newspaper.
The DEPUTY PRESIDENT: I apologise.
Hon JOHN HALDEN: As [ was saying, in the Legislative Assembly where the guillotine
has become a fine work of art, the Bill was debated in Committee for 19 hours. It was
ludicrous that we had to sit here last Thursday because of the antics of Hon Bob Pike and
others and slowly get to the short tidle of the Bill so that the Government could be assured
the Senate would not do anything that could never be done anyway.
Hon Eric Chariton interjected.
Hon JOHN HAIDEN: No. Hon Eric Charlton knew it and Hon Bob Pike knew it.
Several members interjected.
The DEPUTY PRESIDENT: Order!
Hon JOHN HALDEN: I will no: take much time; I understand the realities of taking
time like this. We have effectively debated this Bill, since the short title, in
approximately 13 hours and another hour is to be set aside now.
Hon George Cash: What about the second reading debate?
Hon JOHN HALDEN: The Government gave us 45 minutes' warning before we debated
it and we took another seven hours in the second reading debate. Members opposite did
not think we could possibly do that. They thought we would have it through in a hour.
The DEPUTY PRESIDENT: Order! The Leader of die Opposition was given
permission to make a statement, not to debate the matter.
Hon JOHN HALDEN: Of course, Mr Deputy President, I would not want to debate this
outrageous proposition. Quite clearly, where once we held the Legislative Assembly to a
degree of ridicule and contempt, I think in a light hearted way, for the way it behaved and
used die facilities there, I will say again, for the third time in less than a fortnight, that
members opposite are behaving like absolute vandals. They had a commitment from the
Opposition about die time we would finish debating the Bill. They had our preparedness
to sit through the night, but they were not prepared to do thaL-
Hon Peter Foss: When was there a commitment?
Hon JOHN HALDEN: As we said during die second reading debate, we will take on the
Government on any occasion. We said we will debate the Bill whenever the Government
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wanted to provide us with the time. That will not in any way stop the Premier's hell-bent
desire to get the Bill passed before the Federal Bill and make sure his pint size ego is
massaged appropriately. However, the Legislative Council has come to the point of
being held in equal ridicule with the other place. There is nothing more outrageous than
this motion's constraint on time in order to pass the third reading by 1.15 this morning.
The contempt of members opposite towards Aboriginal people, towards this issue and
towards the State has been shown, but if it ever needed to be magnified and stamped on
the forehead of every person in this State -

Hon E.J. Charlton: You are more branded than anybody else here.
Hon JOHN HALDEN: They could brand me somewhere, but where would they brand
Hon Eric Charlton? He can make a speech in a minute. This Bill must go down as the
blackest piece of legislation in the history of this Parliament. I do not know what
members opposite want in terms of preparedness of an Opposition to debate, particularly
under the most difficult circumstances when it has been bushwhacked once, and a second
time when it was promised consultation and received none.
Several members inteijec ted.
The DEPUTY PRESIDENT: Order! The cross -Chamber debate will cease.
Hon JOHN HALDEN: I stress for the last time, that this Bill exemplifies the contempt of
members opposite for this place. Without doubt it is the blackest day in the history of
this Chamber. As a Government it should be ashamed of the lengths it has been prepared
to go to, to save six hours. The Bill would have been proclaimed on the same day if the
Government had allowed us to debate it until midnight tomorrow. Members Opposite
know that and we know it They have made a decision because they hold as many people
as possible, particularly Aborigines in contempt.
HON GEORGE CASH (North Metropolitan - Leader of the House) [12.08 am]: I
move -

That debate resume on Order of the Day No 4.
Division

Question put and a division taken with the following result -

Ayes (16)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scou
Hion MJ. Criddle Hon P.11. Lockyar Hon W.N. Stretch
lion BYK. Donaldson Hon Murray Montgomery Hon Muriel Patterson (Teller)
Hon Max Evans Hon N.F Moore
Hon Peter Foss Hon M.D. Nixon

Noes (14)
Hon T.G. Butler Hon John Haiden Hon Tom Stephens
Hon Kim Chance Hon AJA3G. Macfienian Hon Bob Thomas
Hon J.A. Cowdell Hon Mark Neviil Hon Doug Wenn
lMon Cheryl Davenport Hon Sam Piantadosi Hon Tom Helm (Teller)
Hoe N.D. Griffiths Hon J.A. Scott

Question thus passed.
Committee

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon Bonry
House) in the Chair- Hon George Cash (Leader of the House) in charge of the Bill.
Progress was reported after clause 10 had been agreed to.
Clause 11: Application by Minister for declaration in case of doubt or dispute -

Hon TOM STEPHENS: Mr Chairman, it is now 12 minutes past 12. By my calculation,
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that leaves me three minutes to speak on 30 clauses of this Bill. it is worth while noting
that in those three minutes I am supposed to travers a topic on behalf of Opposition
members that has not been adequately traversed in the other House for similar reasons.
Hon N.D. Griffiths: By way of interjection, you know that just above clause 27 there are
the words "Application of nules of natural justice".
Hon TOM STEPHENS: That does not surprise me. They would be the ones that are
being set aside by this Bill.
Hon W.N. Stretch: Don't waste time.
Hon TOM STEPHENS: The member should not talk to me about wasting time. As
members of the Committee would know, we were going perfectly well until Hon Peter
Foss came into the Chamber. He should have taken the advice that I gave to hint last
week. If he had, the Committee would not have been in the strife in which it now is over
the consideration of this Bill. We were going perfectly well with the assistance of the
Minister for Lands. Then Hon Peter Foss came in and forced us into the situation in
which, within one minute, the whole Bill has to be dealt with and we must move on to
consideration of the schedule.
This legislation is a disgrace for the many reasons about which we have already spoken,
and for additional reasons that would have been spelt out to the Committee in the
consideration of the remaining clauses of the Bill.
Hon N.D. Griffiths: They are hiding their evil intent.
Hon TOM STEPHENS: Absolutely. They are hiding their evil intent from this
Committee and hiding their own embarrassment from each other. In the process they
have prevented the Committee from being able to adequately consider the various clauses
of the Bill that make it the complete farce that it will eventually be proven to be when it
gets to the High Court.
The CRHIRAN: Order? Under the sessional order just tabled in the House, I put parts
3 to 6 inclusive.

Division
Parts 3 to 6 put and a division called for.
Bells rung and the Commnittee divided.
The CHAIRMAN: Order! Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)
Hon CaGoo Cash Hon Dirty House Hon R.O. Pike
Hon EJ. Crlion Hon P.R. Uightfoot Hon B.M. Scott
Hon MI. Qiddle Ron FRM Lockyer Hon WYN. Stretch
Hon Bit Donaldson Hon Murray Montgornery Hon Derrick Tomlinson
Hon Max Evans Hon NF. moon Hon Muriel Patteson (Teller)
Hon Pete Foss Hon M.D. Nixon

Noes (14)
Hon iTO. Ruder Hon John Haiden Hon Tom Stephens
Hon Kim Chance Hon A.O. MacTernan Hon Bob Thomas
Hon J.A. Cowdell Hon Mink Nevill Hon Doug Wean
Hon Cheryl Davenport Hon Sam Piantdosi Hon Tom Helm (Teller)
Hon N.D). Griffthbs Hon ]A. Scott

Parts 3 to 6 thus passed.
Schedule 1 -
Hon MARK NEVILL: Is it correct that the schedule has tobe dealt with in the next l3
minutes?
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The CHIAIRMAN: By 12.30 am.
Hon MARK NEVILL: In my view, that is a contempt of the Committee and a contempt
of the people of Western Australia, particularly Aboriginal people. I have a number of
notes attached to many of die clauses in schedule 1, but it appears that I will have to
progress to the most objectionable pants of the schedule.
It would appear from part 5 of the schedule that an applicant for a mining lease or a
general purpose lease regarding Crown land, within 14 days of lodging an application
must give notice of application to the commissioner. Therefore, the applicant in this case
will have 14 days to notify the commissioner. When that occurs, an Aboriginal group
will have 70 days in which to lodge an objection. That is not enough time for some of
the desert communities. The Ngaanyatjanra community in the central desert has hundreds
of exploration licences to consider; I believe CRA Explorations Pty Ltd has over 100
applications pending. Those communities are 400 or 500 kmn apart, and meet together as
a council every month. This is known as the Ngaanyatjanra Council and it discusses
mining applications and applications for permits to enter reserves. Two or three years
ago the council met every two months and discussed only general business relating to the
community. It now meets every month for two days and is preoccupied with dealing
with applications for mining tenements. It will be extremely difficult for thai community
to process all those tenement applications in the 70 days outlined in the Bill. These
communities are not against mining.
Hon E.J. Chariton: They probably have a couple of advisers with a bit of a travel
allowance.
Hon MARK NEVILL: They have a couple of advisers who do a damned good job.
Hon EJ. Chariton: They have more than people in the wheatbelt get, obviously.
The CHAIRMAN: Order!
Hion MARK NEVILL: If the Minister wants to bring the debate down to that level, so be
it.
Hon E.J. Charlton: It was just a suggestion.
Hon MARK NEVILL: At the end of the prescribed period to which I have referred, the
responsible Minister has three months to make a decision. If a responsible Minister for
Mines was involved, the Aboriginal communities will have 100 days to lodge the
application, and that is just over three months. My instinctive judgment is that the
communities will need six months to respond. Three months is not an adequate time
frame.
Hon George Cash: To which clause does the member refer?
Hon MARK NEVILL: I refer to proposed new section 94H(3) which indicates that the
Minister has three months at the end of the prescribed period to make a judgment. I may
be looking at the wrong reference. Am I correct in my assumption?
Hon George Cash: The member has referred to the necessary permit requirement and I
assune he is referring to reserve land.
Hon N.D. Griffiths: Do not take up his time, Mr Cash.
Hon MARK NEVILL: Even if the time span were reduced to 70 days from the 100 days,
that makes the provision even more objectionable. A major point is that proposed section
94H refers to action taken by the responsible Minister, and this indicates a fundamental
weakness in the Bill. The Minister will have all the discretion in making all decisions.
Hon L.A. Scott: Which Minister?
Hon MARK NEVILL: We do not know that. It may be that the responsible Minister is
different in different situations, or it may be that the Minister will be the same person in
all situations.
Hon GEORGE CASH: The responsible Minister is the Minister who has carriage of the
legislation. As yet the Premier has not nominated that Minister. However, the Premier
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has made it clear that the responsible Minister will not be the Ministers for Mines or
Lands.
Hon Mark Nevill: So it will not be a job float?
Hon AJ.G. MacTiemnan: Will it be the Minister for Aboriginal Affairs?
Hon GEORGE CASH: It could be that Minister, but whether that is the case remains to
be seen. The Premier is already on record as saying chat it will not be the Minister for
Mines or Lands.
Hon MARK NEVILL: The Minister is given a great deal of discretion in this provision,
and that is particularly unhealthy in a Bill such as this. It would be better to operate with
a small tribunal so it is at arm's length from the Minister. This relates to the discretion
given to the Minister and the commissioner in an earlier provision in the Bill in which
decisions must be made on whether particular groups of Aborigines should have rights.
The Minister may make judgments which are wrong. The Department of Sites at
Meekatharra has been referring people who are not the traditional owners of the land. if
that department can get it wrong, I am damned sure the Minister could get it wrong! This
sort of work should be done by a tribunal. A fairly small tribunal would be all that was
needed, but it would make decisions at arm's length from the Minister. If that were the
case, people would have more confidence in such a system.
I have been reading a book by Alan Pollock tidled The Parallel Lives of Hitler and Stalin.
This is interesting as it relates how two despots came into power. I shall read proposed
section 94H(5) of this Bill to the Chamber, which is under the heading "Action to be
taken by responsible Minister". It reads -

Any advice or recommendation of the responsible Minister is not liable to be
challenged, reviewed or called in question by a court on account of anything
which the responsible Minister has done or failed to do for the purposes of this
section.

That is extraordinary.
Hon Tom Stephens: It is one of the most unbelievable clauses we have ever seen.
Hon MARX NEVILL: That is the kind of provision one would see with those
dictatorships.
Hon Tom Stephens: No wonder Mr Foss is out of the Chamber.
Hon MARK NEVILL: Does that clause exclude the capacity for Aboriginal people to
issue prerogative writs? Also, will the wardens operate as wardens or as a Warden's
Court? How will it affect the operations of the warden?
Hon GEORGE CASH: Proposed new section 94H(5), as quoted by the member, which
the member claimed allows for fairly wide discretionary powers for the Minister, is not
an uncommon clause when discretion is used. This is one of the overriding points: Tihat
sort of discretionary action by the Minister is validated by clauses within other
legislation.
Hon MARK NEVILL: I have never seen that sont of clause before in legislation we have
dealt with in this Chamber. Obviously, there is no right of appeal against any of the
ministerial decisions.
Hon E.J. Chariton: At the end of the day they can go to a court.
Hon MARK NEVILL: It reads that it cannot be "called in question by a court"!
Hon George Cash: Prerogative writs still apply.
Hon MARK NEVILL: Ift would apply to a court and it would apply to making a
decision.
Hon George Cash: A prerogative writ is an order for a Minister to do something or to
make a decision.
Hon MARK NE VILL: The Minister is saying that it cannot be called into question by a
court. Prerogative writs are issued in a court.
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Hon GEORGE CASH: A prerogative writ can be issued to require the Minister to make
a decision.
Hon Mark Nevill: Or to not make one.
Hon GEORGE CASH: Yes. It states that any advice or recommendation of the
responsible Minister is not liable to be challenged.
Hon AJ.G. MacTIERNAN: I think what Hon Mark Nevill is saying is that if it is the
view of an Aboriginal group that the decision of the Minister is wrong either by virtue of
the procedures that the Minister has adopted or by the conclusion that the Minister has
come to, there is no right of appeal or review. There is no relief by way of prerogative
writ for an error of law on the face of the record. While a writ of mandamus may lie,
there is no way of challenging the actual decision.
The CHAIRMAN: According to the sessional order tabled, I now put the vote. The
question is that schedule I stand as printed.

Division
Schedule 1 put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)
Hon Geoyge Cash Hon Barry House Hon R.O. Pike
Hon 2.1. Charlton Hon PR. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon R.H. L~rkyer Hon W.N. Streth
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlison
Hon Max Evans Hon N.E Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Noes (14)
Hon T.G. Butler Hon John Halden Hon Tom Stephens
Hon Kimt Chance Hon AJI.G. MacTien= Hon Bob Thoas
Hon J.A. Cowdefl Hon Mark Nevill Hon Doug Wanm
Hon Cheryl Davenpout Hon Sam Piantadosi Hon Tom Helm (Teller)
Hon N.D. Griffithis Hon J.A. Scott

Schedule 1 thus passed.
Preamble.-
Hon TOM STEPHENS: The preamble spells out a range of views of this Government
which are to be included in this Bill and which are disputed by the Opposition. There are
some simple ways of amending the preamble that would accurately reflect the reality of
Australian history, particularly as it has been played out over recent years. Indeed, one of
the amendments that could be made to this preamble could be to amend clause 1, which
states that -

Since the Crown acquired sovereignty over Western Australia, the administration
of land tides and land management in Western Australia has proceeded on the
basis of the principles -

(a) that, on the acquisition of that sovereignty, the Crown acquired
absolute beneficial possession of all land, sole possession in law of
all land, and exclusive power to grant tide to all land; and

(b,) that, after the acquisition of that sovereignty, no title to land could
exist other than a tidle held by the Crown, granted by the Crown, or
derived from a tidle granted by the Crow....

Clearly, it is incorrect to say they are principles. T1hey are in fact mistaken assumptions
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of this Government about the way things should operate in Western Australia. There is
another preamble that will arrive in a Parliament in Mnother part of Australia today. That
is a simple preamble, which in this Bill could have stated "On 3 June 1992 the High
Court of Australia held that the common law of Australia recognises native title. The
Commonwealth Government has proposed legislation to provide a national scheme for
the recognition and protection of native title and for its coexistence with the existing land
management system. It is the intention of the Parliament of Queensland that Queensland
should participate in the national scheme proposed by the Commonwealth Government".
Had that preamble been the preamble for this legislation, and had the clauses of this Bill
reflected dhe intent of that preamble, this State could have been saved the problems that
will now beset it as a result of the preoccupation of this Government with the ideology of
hatred and conflict in this community, which has its genesis in the views that were
expressed so articulately by Hon Ross Ligbtfoot in letters to newspapers around the
nation, from which no member opposite expressed disagreement when the opportunity
arose in this Chamber only a few weeks ago. This Bill reflects the ideology of Hon Ross
Lightfoot and the ideology of this Government, which is so committed to conflict in the
community, no matter what the cost - conflict that was previously seen in this State when
the "Daddy" Court Government was in office. The "Daddy" Court Government trod on
the backs of workers and Aboriginal people and endeavoured to use Noonkanbab and
section 54B and whatever other provisions it could find to ensure that conflict was the
order of the day in Western Australia.
This legislation endeavours to do the same thing. However, the difference is that since
the period of the 1970s and early 1980s when we had that "Daddy" Court Government,
we now have a more sophisticated community in Western Australia. The "Junior" Court
Government is out of step with that new social climate. The "Junior" Court Government
does not reflect the views or wishes of that community. This Government has had the
extraordinary good fortune to land in office not on its own merits but because of a range
of circumstances that brought it into office when it did not deserve it. The people of
Western Australia are rapidly recognising that the coalition Government is out of step
with their wishes.
Several members intezjected.
The CHAIRMAN: Order!
Hon TOM STEPHENS: The community will not tolerate for any longer than they have
to the divide and rule mentality that members opposite have demonstrated in the period in
which they have been in Government. This preamble should have been rephrased by this
Committee to accurately describe what this Government is about; that is, extinguishing
the rights of Aboriginal people of this State and making sure so far as it is able that those
rights can be thwarted regardless of the High Court's decision or the will of the Federal
Parliament, which has a paramount role in race relations issues. Federal racial
discrimination legislation states that no Parliament can inflict on any group of people in
this Commonwealth racially discriminatory legislation, which this Government will
inflict on this State for the period in which its legislation will be in force. It will be in
force for only a short period. It will probably receive Royal assent in 48 hours and will
quickly be the subject of litigation that is being proposed by Aboriginal people
throughout this State, particularly from my electorate. They are on their way to the
Supreme Court and no doubt they will be there early next week to make sure that this
Government's legislation meets the demise it deserves. It should be trashed as quickly as
it has been rushed through the Parliament. That is what this preamble should reflect.
This legislation is the Governiment's expensive one-way ticket to the High Court to
purchase a period of uncertainty for the community of Western Austrlia. It will
jeopardise investment and cause the loss of jobs to people in the community. Everybody
in the State, including the Aboriginal people, has begged the Government to resile from
its legislation.
The Queensland Government has recognised the obligations it has in the face of the High
Court's decision. Later today a responsible State Government will introduce legislation
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which will reflect the principles espoused by the H-igh Court. Queensland is cooperating
with the requirements of the Commonwealth legislation. That State will have the good
fortune of legislation which will serve the people of Queensland well. In contrast to that
the people of Western Australia will have inflicted upon them, despite all the warnings
which have been given to this Government not only by the Opposition which it has
chosen to ignore -

Several members interjected.
Hon N.F. Moore: You have been talking for the last 24 hours without stopping.
Hon TOM STEPHENS: The Government has treated the Opposition in a contemptuous
way. The Government has also ignored the expert advice which has been available to it
from Professor Richard Bartlett, and firom Father Frank Brennan, who has sat in the
Public Gallery and has been desperate to try to speak to Government members about the
shortcomings of this legislation. I understand he managed to speak to some members
opposite, but despite his protestations they have voted for this odious legislation.
This legislation will finally be held in contempt by the H-igh Court of Australia because
of the principles that it espoused in the two Mabo decisions it brought down. It will be in
conflict with the Commonwealth legislation which will soon pass through the Federal
Parliament after the Senate committee completes its inquiry into the legislation. No
matter how much members opposite set out to chart a different course they have got
themselves nowhere as a Government. They will finally be recognised as the charlatans
they are, holding the people of Western Australia in contempt.
Several members interjected.
Hon TOM STEPHENS: The Government is trying to ride on the crest of racism which it
thought would be available to it in the community of Western Australia. The
Government has misjudged the community.
Hon N.F. Moore: No it has not.
Several members interjected.
Hon TIOM STEPHENS: T7his Government has moved well beyond the people it
recognised in this community some 10 years ago when it was able to ride on the attitudes
which existed at that time. Eventually, the previous coalition Government was turfed out
and this one will be turfed out when it is recognised for what it is, a Government that
should not be trusted with responsibility for Aboriginal affairs and certainly should not
be trusted with responsibility for the economic management of this State which is placed
in jeopardy because of this legislation. I condemn the Government for it and it will be
condemned by the people of Western Australia as soon as they have the opportunity.
The CHAIRMAN: Order! The sessional order requires me to put the vote at 12.45 am.
The question is that the preamble stand as printed.

Division
Preamble put and a division called for.
Bells rung and Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)
Hon "ere Cash Hon Barry House Honi KG. Pike
Hon 2.3. Chariton Ron P-R. Lightfoot Hon B.lv Scott

Hon MJ. Qitile Hon R.H. Lockyez Hon W.N. stretch
Hon SIC. Donaldson Hon Murray Montgomery. Hon Derrick Tomnlinson
Hon Max Evans Hon N.F. Moore Honi Muriel Ptterson (Teller)
Hon Peter Foss Hon M.D. Nixon
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Noes (14)
H-on iT.. Builer Hon John Halden Hon Tom Stephens
Hon Kim Chance Hon AJO.. MrcTiarnan Hon Bob Thomas
Hon I.A. Cowdell Hon Mark Nevifl Hon Doug Wean
Hon Cheryl Davenport Hon Sam Piantados Hon Tom Helm (Teller)
Hon N.D. Griffiths Hon J.A. Scott

Preamnble thus passed.
Title -

The CHAIRMAN: I indicate to members that the clock is running down for the next vowe
and they have 10 minutes in which to speak.
Hon TOM STEPHENS: The long title of this Bill reads that this Bill is an Act to confirm
certain titles to land - what a joke! In all the debate we have had in this place surely the
Opposition has convinced the Government that this legislation does not confirm certain
titles to land. If anything, the Opposition has proved time and again that the tides to land
of all the titleholders since 1975 will be placed at risk by this legislation.
This State Government, this Parliament - in the absence of the cooperation of the national
Parliament - cannot confirm the titles that are so necessary to be confirmed following the
Mabo judgments of 1988 and 1992. We need to rise to the challenge held out by those
judgments. We need to enact legislation that can confirm certain titles to land - but we
have not! What a joke for a long title to a Bill! This is an Act to extinguish other titles
that may exist in relation to land - what a joke! Certainly it sets out to do exactly that. It
is a Bill that sets out to revive terra nullius in Western Australia, to give new life to that
doctrine that has been declared dead by the High Court, and will be declared dead again
as soon as this legislation finds its way to that court. Yet there was an opportunity for
another Bill to be introduced to this Parliament, similar to the legislation that is today to
be introduced to the Queensland Parliament. T7his Government could not rise to the
challenge; this Parliament could not rise to the occasion. We could not rise above our
history, as a regressive Chamber, enough to look after the interests of Aboriginal people.
During debate some of the comments about the interests of Aboriginal people have been
extraordinarily progressive. I refer to many of the comments made by my colleagues.-
joined ably and amply by the sensitivity demonstrated by Hon Jim Scott to the interests
and needs of Aboriginal people. That is in marked contrast to the history of this
Chamber over 161 years -

Hon Mark Nevill: They still regard them as part of the fauna-
Hon TOM STEPHENS: Indeed - and more in keeping with the perceptions of Hon Ross
Lightfoot have been the historical observations of members in this Chamber of that
previous history. Innumerable comments have demonstrated the sensitivity of members
of Parliament on this side of the Chamber but unfortunately our views on this question
are not to rule the day. The numbers possessed by members opposite will inflict on the
people of Western. Australia - probably only for a short time - views more in keeping
with a bygone age mn a previous century.

The long tidle continues -

An Act ... to provide entitlements to the continued enjoyment of traditional
usages of land ...

We have demonstrated that that is yet another joke being played on the people of
Western Australia. It continues -

... and to provide for compensation in respect of extinguishment or impairment
of certain titles to or traditional usages of land.. .

Again, another joke! We demonstrated in debate, so far as we were able before the
guillotine was used, that compensation for extinguishment goes nowhere near satisfying
the requirements of the Racial Discrimination Act of the national Parliament. That
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legislation is a requirement not only on the national Government but also on all the
constituent elements of the federation. We are nothing more than a constituent element
of the federation.
Hon P.R. Lightfoot: We are a sovereign Stare.
Hon TOM STEPHENS: We are a constituent part of the federation obligated to comply
with our national Constitution. Some members are not satisfied with complying with
that, and some of the requirements of our Constitution are being abrogated by clauses of
this Bill, which would have been spelt out during debate if we had been allowed to
continue. The Government has treated this place with utter contempt as it has persevered
with its ill-founded objectives in having this legislation passed through this place. This
title has certainly talked about the related purposes of the legislation. That is where the
joke ends, because there are related purposes of this Bill. They are no more than this: To
set off in the community of Western Australia conflict that will somehow enable the poor
pathetic Premier to raise his stature in the eyes of the Western Australian community.
Hon N.E. Moore: He already has.
Hon TOM STEPHENS: He might have done so for a short time because of the debate he
has waged over the Mabo question.
The CHAIRMAN: Order!
Hon N.F. Moore: He will not toss his principles out the window at the next election like
you did at the last election.
Hon TOM STEPHENS: Even Hon Norman Moore, the guru for Richard Court, will not
be able to look after the Premier's interests because the people of Western Australia will
judge this pathetic Premier for the wimp that he is and the way he looks after the interests
of Western Australia. He had the opportunity to show himself to be some sort of
statesman on these questions, but he has failed.
Hon P.R. Lightfoot: He has not failed.
Hon TOM STEPHENS: He did not rise to the occasion. He could nor show that he had
any gumption. Instead, he showed himself to be a pathetic wimp. He is a pathetic lackey
of the Crichton-Browne faction and Hon Norman Moore, whose views are so exureme
that he embarrasses Government members in this place. He is known as an extremist
who could not possibly be elected to the front bench if there were a ballot on that side of
the House. He would have been relegated to the back bench where he deserves to be,
because he is the most extreme of members. He is the most deeply conservative member
on that side of politics. Yet, he has the exalted position of being the most listened to
member of the Cabinet by this most pathetic Premier the State has ever seen. Richard
Court has temporarily achieved some sort of status as a result of the misuse of the
decisions of the High Court. It is a misuse of the High Court decision which his
colleague in this place, Hon George Cash, could not participate in.
Everyone knows that Colin Bamnett, the Leader of Government business in the other
place, has not been able to participate either. He has come to witness debate and to
watch this final travesty of the process of democracy with the use of the guillotine in
pushing this legislation through this place. Colin Barnett was never able to join in the
excesses of Hon Norman Moore or of the Premier of Western Australia. He was able to
use the same moderate language that Hon George Cash used twice during the Committee
debate. He has distanced himself from the exureme language of people like the Premier,
and from the extremist and alarmist claims about the decisions of the High Court. Colin
Barnett and Hon George Cash have recognised, unfortunately only by the wrts they
have used rather than the votes they have exercised, what was required in response to the
High Court decision. Instead of acting upon what they recognised. their votes in
Parliament have shown them finally to be weak men in the face of this wimpish Premier
who is currendly roaming around Western Australia doing the community a disservice.
Hon George Cash: I am glad you have said something nasty about me in the end.
Hon TOM STEPHENS: Hon George Cash deserves a lot of nasty things to be said about
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him because he did not tell me thar he was to lead me again tonight into an ambush. He
asked me what my colleagues would do regarding this debate. I told him chat they
wanted to debate the clauses. As soon as I said that, Hon George Cash brought on the
guillotine., My colleagues said they wanted to engage in debate about the legislation. No
doubt Hon Alannah MacTiemnan has some things to say to the Chamber.
Hon AJ.G. MacTIERNAN: The title of the Bill says that it will confer certain titles to
land. The Government knows perfectly well that this Bil will not remove the uncertainty
underlying certain titles to land granted since 1975 unless Federal legislation modifies the
Racial Discrimination Act. Because of that failure and because this legislation offends
the Racial Discrimination Act in the way that it deals with native title, this Government
will eventually be forced to back down in the same ignominious way that it was forced to
back down in 1990 when members opposite, when in Opposition, refused to join the
national cooperative scheme for the Corporations Law. We should consider what
happened in 1990 and what was said about the conduct of these people who are now in
Government in their hard-line opposition to a national scheme which provided benefits
for all.
The former Premier of New South Wales said that his Western Australian colleagues
were "ideological lunatics". The same arguments have been trotted out again in this
debate as were trotted out in 1990 in order to prevent this State from having the
advantages chat come from entering into a cooperative scheme. Their Liberal colleagues
in the other States think they are a bit of a joke. The Australian Financial Review said in
its edition on 20 December 1990 -

WA companies wanting to raise money around Australia will have to is sue quite
different prospectuses, and those chat want to do business in other States will have
to register separately with the Australian Securities Commission.
But the biggest problems are reserved for chose colossal nitwits, the WA Liberals,
who have dug a deep hole and defiantly climbed into it.

The analogies are very clear here. In the same way that members opposite used these
State's rights arguments to avoid entering into a cooperative scheme that was clearly
wanted by business, when business clearly recognised that it would be advantageous to it
and said chat it would be total lunacy to stand outside the cooperative scheme, they have
used those arguments on this Bill. In the same way that, at the eleventh hour on
27 December, the then Opposition was brought back into the Chamber where it finally
capitulated, we will be brought back in here when this Government capitulates on this
Bill, but only after we have had the benefit of a Hfigh Court challenge to this ludicrous
piece of legislation.
Mr Moore complained about the cost that these Aborigines will impose upon the
community.
Hon N.F. Moore: I said they will be funded by the legal service which is paid for by the
taxpayer.
Hon AJ.G. MacTIERNAN: The cost that is being incurred by this Government in
putting up this piec of Mickey Mouse legislation that will be knocked over by the High
Court is scandaous.
I will not go through all of these statements by various senior people in business who
expressed concern about the stand taken by che Liberal Party on the corporations law.
However, they 'expressed annoyance at the unnecessary damage done by the Liberals'
aborted last-ditch protest". The two phrases that I referred to earlier are very important:
Nick Greiner referred to this mob of redneck States' righters as "ideological lunatics";
and the highly respected The Australian Financial Review referred to them as the
"1colossal nitwits, the WA Liberals, who have dug a deep hole and defiantly climbed into
it". They are costing the taxpayers a lot of money by climbing into that hole and they are
wasting a lot of time. More importantly they are whipping up a racist ferment in this
State that any responsible person should be trying to redress. We should be aiming at
reconciliation rather than seeking to exploit racism in this State for short term political
gain. As Hon Tom Stephens said, the ideological lunatics, the colossal nitwits of the WA
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Liberals will finally be brought to book when people see this campaign for what it is.
The CHAIRMAN: Under the time management program, I must now put the title.

Division

Title out and a division called for.
Betts rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote
Division resulted as follows -

with the Ayes.

Ayes (17)
Hon George Cash Hon Barry House Hon FLO. Pike
Hon E.J. Chariton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.M. Lockyer Hon Wit Stetch
Hon DXK. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon NEF. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Noes (14)
Hon T.G. Butler Hon John Halden Hon Tomn Stephens
Hon Kim Chance Hon AJ.G. MacTienian Hon Bob Thomas
Hon J.A. Cowdeil Hon Mark Nevifl Hon Doug Warn
Hon Cheryl Dave nport Hon Sam Pianladosi Hon Tom Helm (Teller)
Hon N.D. Griffiths Hon J.A. Scott

Title thus passed.
Hon GEORGE CASH: I move -

That the Chairman do now report the Bill to the House.
Hon J.A. SCOTIT: The fact that we are not debating one of the most important Bills that
has been discussed in the history of this Chamber because it has been guillotined
concerns me. This Bill challenges the High Court ruling that terra nullius did not exist in
Ausnaia before the white man came. This Bill's passage contradicts that decision by
saying that terra nullius did exist. I am not a student of Latin. However. I believe terra
nuillus means "empty land". There is certainly an emptiness in this Chamber tonight.
Hon P.R. Lightfoot: It is in your head.
Hon L.A. SCOTT: It is not in my head. There is an emptiness of heart and spirit in this
place and it is indicative of the way this Bill has been treated. This State will go down in
history as the Alabama of Australia and the Premier as the Governor Wallace of Western
Australia. We have sold out.
The CHAIRMAN: According to the sessional order, I am now required to put the
question to the vote so that the adoption of the final report can be completed by 1. 10 am.

Division

Question put and a division called for.
Bells rung and the Canmmittee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Hon M.J. Criddle
Hon BK. Donaldson
Hon Max Evans
Han Peter Foss

Ayes (17)
Hon Barry House
Hon P.R. Lightfoot
Hon P11. Lockyer
Hon Murray Montgomery
Hon N.P. Moore
Hon M.D. Nixon

Hon R.). Pike
Hon B.M. Scon
Hon Wit. Stretch
Hon Derrick Tomlinson
Hon Muriel Patterson (T ellkr)
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Hon TAG Butler
Hon Kimt Chance
Hon J.A. Cowdell
Hon Cheryl Davenport
Hon N.D. Griffit

Noes (14)

Hon John Halden
Hon AJI.G. MacTieman
Hon Mark Nevill
Hon Sam Pianladlosi
Hon J.A. Scott

Hon Tom Stephens
Hon Bob floauns
Hon Doug Wn
Hon Tomn Helm (Teller)

Question thus passed.
Report

Bill reported, without amendment.

HON GEORGE CASH (North Metropolitan - Leader of the House) (1.12 am]:
move -

I

That the report of the Committee be adopted.
HON TOM STEPHENS (Mining and Pastoral) [1.13 am]: I oppose the adoption of
this report. Even at this late stage there is an opportunity for the aovernment to
withdraw the legislation and introduce sensible legislation in this Parliament, by simply
reversing the decisions made. I have a Bill available, and if the Government deleted the
word "Queensland" and insert the words "Western Australia" on that Bill, it would then
have legislation that would work in this State. If the Government took that action right
now, it would save this State the future costs that the Government is inflicting upon it.
We see here a Government determined to show its guilt by not addressing the realities of
history. It should focus for a moment on the realities it must face; that is, the decision of
the High Court, the obligations imposed by the Racial Discrimination Act, and the
obligations we have as part of modern international community. We should not pass the
third reading of this legislation. We should desist and instead introdluce legislation that
will save the people in this State the pain that will result from this Bill. The Government
has an alternative. It could use the Queensland Bill, but by way of contrast it has decided
to go down the unnecessary path of conflict that will deliver nothing but expense for the
people of Western Australia. Indeed it is worthwhile noting that Queensland has a
unicameral system and it does not have the rubber stamp House that we have become in
this State.
The PRESIDENT: Order! I understand that I am now required to put the question
because it is 1. 15 am.
Hon Tom Stephens: I know that will give you great pain, Mr President.

Division

Question put and a division taken with the following result -

Hon George Cash
Hon El. Chiariton
Hon Mi. Qriddle
Hon B.K. Lonaidsoa
Hon Max Evans
Hon Peter Foss

Hon T.]. Butler
Hon Kim Cance
Hon JA. Cowdell
Hon Cheryl Davenport
Hon N.D. Griffiths

Question thus passed.
Report adopted.

Ayes (17)
Hon Barry House
Hon P.R. Lightfoot
Hon P.11 Lockyur
Hon Murray Montgomery
Hon N.F. Moore
Hon M.D. Nixon

Noes (14)

Hon John Maiden
Hon AJ.G. Mnriaenan
Hon Mark Nevill
Hon Sam Piatadosi
Hon J.A. Scot

Hon K.G. Pike
Hon B.M. Scott
Hon W.N. Stretch
Hon Derrick Tomlinson
Hon Muriel Patterson (Teller)

Hon Tom Stephens
Hon Bob Thoauns
Hon Doug Wan
Hon Tom Helm (Teller)
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Third Reading
HON GEORGE CASH (North Metropolitan - Leader of the House) 11.18 am]: I
move -

That the Bill be now read a third time.
Division

Question put and a division taken with the following result -

Ayes (17)
Hon George Cash Hon Barry House Hon P-G. Pike
Hon E.J. Chariton Hon PAR. Lightfoot Hon B.M. Scott
Hon MI. Criddle Hon P.M. Lockyer Hon W.N. Stretch
Hon fl.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F Moore Hon MielC Pattrsn (Teller)
Hon Pter Foss Hon M.D. Nixon

Noes (14)
Hon TOG. Butler Hon John Maiden Hon Tom Stephens
Hon Kim Chance Hon AJ.G. MacTiernan Hon Bob Thomas
Hon J.A. Cowdell Hon Mark Nevili Hon Doug Wean
Hon Cheryl Davenport Hon Sam Piarnadosi Hon Tom Helm (Teller)
Hon N.D. Griffiths Hon J.A. Scott

Question thus passed.

Bill read a third time and passed.

SHEEP LICE ERADICATION FUND REPEAL BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon E.J. Chariton (Minister for
Transport), read a first time.

Second Reading
HON EJ. CHARLTON (Agricultural - Minister for Transport) (1.21 am]: I move -

That die Bill be now read a second time.
The Sheep Lice Eradication Fund Act 1987 was enacted at the request of the major
producer organisations in Western Australia. Its provisions required woolgrowers
delivering three or more bales of wool in a financial year to pay a levy which was used to
support the operations of a scheme to eradicate sheep lice. Lice infestation is a serious
economic problem for the State's sheep industry. In 1987 when the Act was introduced,
it was envisaged that the Department of Agriculture, in collaboration with the sheep
industry, would be able to eradicate sheep lice from Western Australian flocks by 1996.
The annual cost of the program was approximately $1.4m, funded partly by woolgrowers
through the sheep lice eradication fund and partly by the Department of Agriculture. For
example, the levy for growers producing three or more bales of wool in 1992-93 was $60.
and expenditure from the sheep lice eradication fund totalled $831 000. The
department's contribution, mostly in human resources, was in excess of $600000 per
anknum.

The sheep lice eradication campaign was subject to a review in 1992. Although the
review concluded that die program should continue, it acknowledged that the original
aim of eradication was ambitious and could not be achieved by the due date. The review
committee recommended that the lice campaign should continue for a further five years
wi modified goals to reduce the prevalence of flocks with a positive test for lice to
10 per cent in the pastoral areas, and five per cent in the agricultural areas. This action
was supported at the time by the Western Australian Farmers Federation, the Pastoralists
and Graziers Association and the Department of Agriculture.
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The Sheep Lice Eradication Fund Act was renewed in June 1992. During its passage
through Parliament, speakers in the debate expressed concern that die eradication of
sheep lice was not a possibility and sought assurances that the progress of the eradication
program would be monitored. The then Minister for Agriculture advised the Legislative
Assembly that he would be prepared to evaluate and reassess the scheme after 12 months.
A review of die eradication program by the Department of Agriculture was subsequently
completed in June 1993. It found that the percentage of flocks with a positive test for lice
had declined from 30 per cent, at the beginning of the campaign in 1987, to 23 per cent in
199 1. However, the level had increased to 31 per cent in 1992 and 38 per cent in 1993.
The increase in lice infestations was associated with falling wool prices and influenced
by an increasing incidence of lice strains that were resistant to the synthetic pyrethroid
back-line reatments. It was apparent that the program could not achieve its goals. Cost
benefit analysis confirmed that the program and the compulsory grower levy could no
longer be justified. With wool producers facing harsh economic times there was
widespread and increasing opposition to the compulsory levy, and consensus among all
producer organisations that it should be terminated.
As a result of the Department of Agriculture's findings and on the advice of the producer
organisations and the State sheep lice eradication campaign committee the Government
has decided to repeal the Sheep Lice Eradication Fund Act 1987 and terminate
compulsory annual prower levies from I July 1993; to maintain the requirement for
woolgrowers to pay all outstanding levies established prior to 1 July 1993; to transfer the
residual moneys in the sheep licence eradication fund - approximately $300 000 - into a
new interest bearing trust account, the funds to be used for sheep lice research and related
matters in Western Australia in accordance with the principles outlined in the current
Act; and to establish a grower based advisory committee to oversee the financial
operations of the trust account on similar lines to committees in the cattle and pig
industries that determine the use of research funds from the cattle industry compensation
fund and pig industry compensation fund, respectively.
The Sheep Licence Eradication Fund Repeal Bill will give effect to these decisions. As a
result there will be a net saving to woolgrowers in excess of $800 000 in 1993-94. It is
intended tliac the Department of Agriculture will maintain its present level of
commitment to the control of sheep lice for the 1993-94 financial year. In subsequent
years it will be subject to further review in line with the department's normal program
review process. This Bill is supported by all relevant woolgrower groups including the
Western Australian Farmers Federation, the Pastoralists and Graziers Associations of
WA. the rural action movement and the State sheep lice eradication campaign committee.
it is worthy of the full support of all members of this Assembly. I commend the Bill to
the House.
Debate adjourned, on motion by Hon Tom Helm.

PLANT DISEASES AMENDMENT BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon E.J. Chariton (Minister for
Transport), read a first time.

Second Reading
HON E.J. CHARLTON (Agricultural - Minister for Transport) [1.28 am]: I move -

That the Bill be now read a second time.
Western Australia's plant based industries and the environment in which they operate are
in an enviable position. They are free from many devastating plant pests, diseases and
weeds present in the Eastern States and elsewhere in the world. This favoured position is
being increasingly put at risk through improved communication, interstate biade and
travel opportunities. In recent years the horticultural industries in particular have faced a
number of serious pest outbreaks and subsequent eradication programs. Queensland fruit
fly, apple scab and codling moth outbreaks have resulted in the expenditure of
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considerable public and industry funds. Many orchardists, particularly in die Manjimup
region, have faced severe financial and emotional hardship through the compulsory
removal of infected orchards. Fortunately, good progress has been made and eradication
of these pests should be achieved in the near future. However, it is the continuing
problem posed by threats of this nature that has led to the need for much of this Bill,
which amends the Plant Diseases Act 1914. As the basis of plant pest control in Western
Ausiralia, the Plant Diseases Act provides a means of dealing with the inadvertent or
deliberate introduction of pests, diseases and weeds into Western Australia. Movement
of these pests within the State is also administered by way of this Act. Through its
extensive regulation making powers the Act also enables specific measures to be applied
to specific problems, such as those faced during an eradication program. The regulations
under the Act provide the conditions under which risk material or potential carriers of
pests and diseases can enter the State. For this purpose the regulations must provide
adequate safeguards without being regarded as an unjustifiable barrier to trade.
The Plant Diseases Act is an old Statute. It was enacted in 1914 and has been amended
many times to meet changing demands. It originally concentrated on providing
protection for the fruit growing industry. However, over time it has become the vehicle
for protecting all parts of the State from plant pests, diseases and weeds of concern to all
plant industries. Generally it does this by providing a barrier, such as the Norsemnan
checkpoint, which is set up to prevent the movement of material into the State that does
not comply with appropriate regulations. The eradication programs to which I referred
earlier have highlighted a number of shortcomings in the Act, which this Bill proposes to
resolve. As examples, the Western Australian Fruit Growers Association and the Grape
Growers Association of Western Australia have expressed concern for a number of years
at the inadequate powers in the Act to deal with the pest and disease threat posed by
neglected orchards. The codling moth outbreak at Bridgetown highlighted this threat; the
infestation remained undetected and spread via neglected orchards for one or two seasons
before being identified and treated. Another inadequacy of the present Act is its inability
to ensure an eradication program is followed by all owners or occupiers of properties in
an infected area. One untreated propenty could act as an ongoing source of infection and
place eradication programs in jeopardy. However, in some instances the owner or
occupier may refuse to follow the eradication program or may not have the equipment to
apply required treatments. In such cases the Act does not allow for immediate action by
an authorised person to undertake the required treatments and maintain the integrity of
the eradication program.
The recent eradication programs have also focused community attention on the
effectiveness of the present quarantine barriers. A committee comprising both industry
and Government officers recently prepared a report on interstate quarantine. Although
the report has been released for public comment only recently, a number of the changes
suggested by the committee are included in this Bill. The present Act also provides for
the establishment of compulsory fruit fly foliage baiting schemes. The Auditor General
has repeatedly raised a concern over the accountability of the committees that administer
these schemes. In the 1940s baiting was the main means of controlling fruit fly arid the
baiting schemes served an important role. However, since that time, with changes in
technology excellent control of fruit fly can be achieved using cover sprays of proven
effective and registered materials. This, together with changes in community support
has seen a dramatic decrease in the number of operational schemes, fromn over 60 to
fewer than 20 today. Another problem is associated with the Financial Administration
and Audit Act introduced in 1985, which included a requirement for baiting scheme
committees to report under the Act However, none of these voluntary committees has
been able to comply with the onerous reporting requirements. The shortcoming raised by
the Auditor General clearly requires resolution, and the Bill addresses this issue. Another
area of concern is that the Act does not provide for immediate changes to imnpont
conditions as a result of, say, an outbreak of a pest in another State or the development of
an alternative treatment. Such changes must be made by regulation and it can take a
relatively long time for changes to be drafted and gazetted. Meanwhile, Western
Australian industries could be put at risk from inappropriate existing importation
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treatments where an outbreak of a pest has occurred. Alternatively, traders could be
disadvantaged by not being able to implement and take advantage of an acceptable new
treatment immediately.
Industry has been consulted in developing the proposed changes contained in this Bill. In
particular, members of dhe Western Australia Emuit Growers Association worked closely
with officers of the Department of Agriculture in developing the proposals to deal with
neglected orchards contained in die Bill. Fruit fly foliage baiting scheme committees
were all advised in writing of the dilemma in not meeting reporting requirements. They
were asked for comments on the proposed changes. Respondents v.. cre generally in
favour, with only one committee expressing a continued concern that the reporting
requirements of the Financial Administration and Audit Act were unreasonable and
should be relaxed. The Bill does not address the problem from this perspective; rather, it
encourages an existing alternative committee operation to which I will refer shortly.
Overall, the Bill covers a total of 14 issuz-s, mostly dealing with ways to increase the
protection for agricultural plant industries against intrusive pests and diseases. A major
amendment deals with the repeal of thosc sections of the Act providing financial support
to fruit fly foliage baiting schemes and the establishment of committees.

No financial support has been provided to these committees by Government for many
years. Fewer than 15 committees are now operating, with varying degrees of reliance on
powers provided under the Act. None of the essential powers will be altered by this Bill.
Such powers include the continuing right of an authorised person to treat an infected area
for fruit fly control. The committees essentially provide a community service for which
it is not possible to justify continuance of Government financial assistance, special
legislative support or exemption from compliance with the Financial Administration and
Audit Act. However, commi .es or groups of growers wishing to continue with a fruit
fly foliage baiting scheme could do so on a voluntary basis, as a number of schemes
presently do or they could form a growers' committee under the Horticultural Produce
Commission Act 1988. This Act was specifically formulated for such cases where a
group of prowers wanted to provide a specific service, such as fruit fly control. The
Horticultural Produce Commission has been consulted and agrees that it is appropriate
for baiting schemes to fall within the ambit of the commission's Act. The commission
ensures that such growers' committees maintain proper accounts and records. The
commission, not the individual growers' committees, reports under the Financial
Administration and Audit Act, thus relieving the committees of this onerous
responsibility that they are presently failing to meet.
Regarding statutory support to growers' committees wishing to operate a baiting scheme,
the Horticultural Produce Commission Act provides support for the collection of charges
imposed under the Act. The Bill extends powers of entry and treatment, similar to those
in the Plant Diseases Act, to employees and assistants of a prowers' committee formed
under the Horticultural Produce Commission Act. Under the proposals contained in this
Bill, present fruit fly baiting schemes established under the Plant Diseases Act will be
abolished on 30 June 1994. Any scheme committee wishing to continue will have time
to arrange for the formation of a growers' committee under the Horticultural Produce
Commission Act. Any moneys remaining under committee control after the abolition of
a committee will bt; credited to the consolidated fund or as directed by the Minister. The
Bill recognises the difficulty present scheme committees have had in meeting the
reporting requirements of the Financial Administration and Audit Act and, accordingly,
condones the failure of committees to report since 1 July 1986. To give effect to the
thrust of this proposal the Bill includes some minor consequential amendments to other
Statutes.
The second major amendment deals with neglected orchards. It is proposed that if the
Director General of Agriculture considers an orchard, or part of an orchard, to be
neglected and it thus poses a pest or disease threat to other orchards, he may report this to
the Minister. Ile Minister may then approve immediate removal of the neglected plants
or may issue a notice to the owner or occupier ordering their removal. Provision would
be made in the notice to allow for an appeal, quoting a response time appropriate to the
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pest or disease threat This new provision is necessary because the present Act contains a
requirement for an excessively long process in assessment of allegedly offending
properties. Plants on these properties are not able to be removed because of an existing
requirement that a property must have been abandoned for at least 12 months, with an
additional the month appeal period. This is an unworkable requirement.
The third proposed amendment involves the application of urgent quarantine measures.
The Bill enables the Minister to implement new or varied conditions immediately,
compared with those in the regulations, for up to eight weeks. This will provide
immediate protection for agricultural industries facing a new threat; for example, from a
new pest outbreak in another State. It will also reduce the delay in introducing changes
to import conditions when. for instance, a new treatment becomes available or is
developed.
The fourth amendment involves the registration of private inspection and treatment
facilities. Traditionally inspection and treatment of imported goods have been carried out
at Department of Agriculture premises. With the increasing volume of imports and
containerisation, industry has requested permission to have inspection undertaken and
treatments applied at private premises. While, to some extent, these requests have been
pranted - and this provides savings in handling costs - such private facilities must meet
specified quarantine and inspection standards. A provision is included in the Bill to
allow the prescription, by regulation, of standards to be met by premises and operators to
become registered as a place for treatment and/or inspection of imported material. This
will bring the inspection and treatment facilities for interstate imports into line with
overseas imports.
The fifth amendment deals with the application of mandatory treatments. During plant or
pest disease eradication programs it is necessary for control measures to be applied
uniformly throughout an infected area and within a certain time frame. Currently there is
a reliance on a property owner or occupier to apply the required treatments. Often
property owners, particularly in back garden situations, do not have the required expertise
or equipment, thus placing the program in jeopardy. Provision is made in the Bill to
allow the Minister to direct, for a period of up to eight weeks, inspectors and their
assistants to enter properties and apply appropriate control measures, particularly during
an eradication program. Specific regulations are required to be introduced for action
required beyond eight weeks. The Bill also will enable an inspector to take prescribed
steps and measures to control and eradicate pests and diseases if the owner or occupier
fails to take measures as required by regulations in an infected area.
The sixth amendment provides for the declaration of interstate entry of plants or potential
carriers of plant pests and diseases. Recent plant pest and disease outbreaks in Western
Australia have demonstrated that the travelling public is either not aware of this State's
quarantine restrictions or deliberately is ignoring them.
The PRESIDENT: Order! I say to the Opposition Whip that he has been endeavouring
to disrupt the business of the House for the last 10 minutes. He cannot do that. It is not
bad when members talk to the person sitting alongside of them but when they talk to
people halfway across the Chamber that is going a bit beyond the pale. I suggest that the
Government Whip discontinue this practice.
Hon EJ. CHARLTON: To help overcome both of these problems, it is proposed that a
declaration form be introduced and made mandatory under prescribed circumstances for
persons entering Western Australia from interstate, as occurs for overseas entry. The
declaration form would list items of quarantine concern and require people to declare
whether they are carrying any of these items. The signiing of a false declaration will be
an offence. Such a declaration would be more appropriate for passengers arriving by air
than by md, since vehicles can be more easily stopped and inspected compared with
checing the contents of all air passengers' baggage.
The seventh amendment involves the use of sniffer dogs and other non-human methods
of plant disease and pest detection. Sections 13 and 27 of the Act provide that inspectors
may employ assistants to carry out lawful duties, as is deemed necessary. The Act does
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not specifically cover the proposed use of snifter dogs and other non-human forms of
detection of high risk goods. The beagle presently being used at the Perth International
Airport could be used at the domestic airport in the near future. The Bill expands the
definition of "assistants" to include such means of detection.
The eighth amendment expands the period of time after the committal of an offence
during which a prosecution may be initiated. The present six month period of limitation
relevant to the Plant Diseases Act is too short for identification and prosecution of many
breaches of the Act. With plant pests and diseases, it is usually much more than six
months before a new pest or disease outbreak reaches a detectable level, and an illegal
importation is suspected. For example, if a fruit grower illegally introduces apple
budwood which is infected with apple scab, it could be one or two years before the
outbreak is found. It is then too late to prosecute the grower. The Bill extends the Statute
of limitation to three years, and to a longer period with the consent of the Attorney
General.
The ninth amendment deals with the notification of a disease. At section 10 of the Act,
occupiers of orchards, which by definition includes fields of cereals and grain crops, are
required to notify an inspector or the Director General of Agriculture within 24 hours of
becoming aware of any disease or pest found on the property. This is an unreasonable
requirement that has never been enforced in the last 30 years. In the Bill it is replaced
with a requirement that all occupiers shall report discoveries of prescribed diseases,
which will enable an appropriate surveillance system to be maintained for those that need
it.

The tenth amendment clarifies the Act to make it possible to inspect "loose" plants as
well as those growing in the ground. At section 13(l)(a) the Act provides for inspection
to detect the storage of fruit on land and in premises. In section 13(l)(b) there is power
to search conveyances of goods for plants and fruit. The clear implication is that power
to inspect plants that are not actually growing in land is in doubt. Thus there is a need to
clarify the Act to make it possible to inspect "loose" plants as well as those growing in
the ground. The Bili does this.
The eleventh amendment deals with the destruction of infected materials. At section 17
of the Act, an inspector is empowered to destroy plants or fruit, in the context of these
being harvested materials. The Bill clarifies and amends this section to ensure that trees
and fruit growing in orchards are included. This is at present in some doubt and, if
challenged, would throw disease eradication and associated tree-pull schemes into
jeopardy.
The twelfth amendment involves repeal of three sections which are no longer relevant.
At section 19, an occupier is required to destroy all tree prunings within fourteen days of
pruning. This is an unreasonable requirement and it is repealed in the Bill. The need to
apply a control treatment to prunings can be handled by other means within the Act, if
necessary. At section 20, an occupier is required to ensure that all young trees for sale
are kept a prescribed distance from trees in bearing. Similarly, this provision is
unnecessary and is repealed. The Bill also amends section 24 of t Act. This allows
recovery of expenses under the jurisdiction of two justices, and is not appropriate in the
context of modem financial recovery systems.
The thirteenth amendment introduces an infringement notice system. To reduce the often
considerable cost to Government and defendants in court action, in comparison to the
penalty likely to be imposed for minor breaches of the Act, a system of infringement
notices and modified penalties - on-the-spot fines - is proposed. This is similar to
provisions now contained in the Agricultural Products Act 1929. An example of an
appropriate application of an infringement notice and modified penalty system is where
an interstate air passenger makes a false declaration concerning lower risk but
nevertheless prohibited plant material.
The Bill establishes a plant diseases modified penalties revenue fund, into which shall be
credited modified penalty payments and amounts collected from prosecution action.
Money from the fund may be applied towards the enforcement of the Act; the cost of
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measures to prevent or eradicate pests and diseases affecting plants and plant products;
the cost of programs to promote public awareness of the requirements of the Act; and
proposals that the Minister considers will promote and encourage plan: production.
The final proposed group of amendments involve some minor housekeeping issues. The
Bill includes a definition of the term 'Director General", to mean the 'Director General
of Agricultuire" established under the Agriculture Act 1988 or a person authorised by
him. This is similar to the definition in the present plaint diseases regulations. The
definition of a 'potential carrier" of plant pests or diseases has also been expanded to
include "any other thing declared by the Director General to be a potential carir". This
would allow a product that may not generally be regarded as a plant product, such as
honey, to be included as a potential carrier.
The proposed amendments attempt to meet the most urgent changes needed to the Act.
However, theme is a need to completely rewrite it so it can even more adequately meet
today's demands. The interstate quarantine review report referred to earlier recommends
that all quarantine and protection legislation be included in one Statute. If this
recommendation is developed and accepted by Government, then it is envisaged that the
Plant Diseases Act could be combined with associated Acts operating in the animal
industries within two years. The provisions of the Bill are to come into operation on such
day as is, or days as are respectively, fixed by proclamation. This will allow urgent
sections that do not need extensive drafting of regulations to come into operation as soon
as possible.
Mr President when this Bill was debated in the Legislative Assembly, the Minister for
Primary Industry expressed a view that the opportunity should be taken at this time,
whilst the Plant Diseases Act is being amended, to insert a provision to enable
inspectorial duties required under the Act to be carried out by other than public servants.
This is expressly prevented at present, under section 7 of the Act. The insertion of such
provisions would permit the transfer of part or all of the interstate quarantine and
inspection service to private enterprise, should this be considered appropriate at some
future time. Accordingly, the Bill was amended in that place to permit the appointment
of appropriate officers front private enterprise, without them needing to be appointed
under the provisions of the Public Service Act. The inserted amendments also permit the
Minister to enter into arrangements with any body or person with respect to the carrying
out of such duties. The proposed amendments simply give the opportunity to put into
effect the expressed policy of the Government. They do not require that the
appointments to which I refer shall be carried out. In addition, when debated in the
Legislative Assembly -

The PRESIDENT: Order! The rules of the standing orders of this House preclude
reference to the debate in the Legislative Assembly, and as they apply to all other
members during the course of debate they equally apply to a Minister when he is
introducing a Bill. I suggest that perhaps the Ministers should speak to whoever helps
them and refer to Standing Order No 94.
Hon E.J. CHARLTON: I will do that, Mr President.
In addition, the Bill was amended, on the motion of the Opposition, to place a six year
restriction on the time after the commission of an alleged offence during which
proceedings may be brought with the consent of the Attorney General. The Minister for
Primary Industry accepted this amendment and the Bill before the Legislative Council
has been adjusted accordingly.
In conclusion, the amendments included in this Bill wil enhance the protection of the
Western Australian plant industries and help maintain this State's pest, disease and weed
free status. They provide statutory support to enable effective eradication programs. The
Bill will lift the public's awareness of quarantine requirements thereby improving the
effectiveness of barrier quarntine. On-the-spot fines will provide an immediate impact
on those persons who place quarantine security at risk, and allow funds derived from an
on-the-spot penalty system to be channelled directly back to enhance protection
measures. The Bill overcomes the accountability problems being experienced by fruit fly
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foliage baiting schemes. The Bill has strong industry support and warrants urgent
attention by this legislation and I commend it to the House.
Debate adjourned, on motion by Hon Tom Helm.

MEAT INDUSTRY LEGISLATION (AMENDMENT AND REPEAL) BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon E.J. Charlton (Minister for
Transport), read a first time.

Second Reading
HON EJ. CHARLTON (Agricultural - Minister for Transport) [ 1. 50 am]: J move -

That the Bill be now read a second time.
This Bill will put into effect the coalition Government's reform package for the State's
meat and livestock industries. It will impact directly on the operations of the Western
Australian Meat Commission, die Western Australian Meat Industry Authority, and the
Western Australian Meat Marketing Corporation by appropriate amendments to their
respective Acts: The Abattoirs Act 1909; the Western Austraian Meat Industry
Authority Act 1976; and die Marketing of Meat Act 197 1.
The Abattoirs Act provides for the constitution of the Western Australian Meat
Commission and the establishment, operation and control of Government salcyards,
public abattoirs and meat export works. It also enables regulations to be made to declare
districts in which public abattoirs may be protected from cornpetition. The Western
Australian Meat Industry Authority Act establishes the Western Ausnraian Meat Industry
Authority, provides a system for approval of abattoirs subject to specified conditions, and
allows regulations to be made to control the branding of animal carcases to indicate
product quality. The Marketing of Meat Act initially established the Western Australian
Lamb Marketing Board in 1972 and then, after its amendment in 1986, the Western
Australian Meat Marketing Corporation. The Act provides for the statutory marketing of
lamb and allows the corporation to trade in other meats and livestock.
With regard to the Abattoirs Act, the Bill will phase out direct Government involvement
in the operations of the Western Australian Meat Commission, including its functions at
the Robb Jetty abattoir and the Midland livestock saleyards. and thereafter repeal that
Act. The Bill will also amend the Western Australian Meat Industry Authority Act to
clarify the authority's futur operations and enable it to assume responsibility for the
Midland livestock saleyards. Finally, die Bill amends the Marketing of Meat Act to
modify the membership of the Western Australian Meat Marketing Corporation, clarifies
its future role in statutory lamb marketing and enables, by regulation, the exemption of
certain categories of lamb from compulsory acquisition.
The Abattoirs Act is the principal legislation covering the Government's involvement in
public abattoirs and saleyazds. It has been amended on several occasions, most recently
in 1987, to establish the Western Australian Meat Commission. The commission
operates the Goverment's export abattoir at Robb Jetty as a service works. That is, it
slaughters stock on behalf of clients but does not wde in stock or carcases in its own
right. There have been two major reports relevant to the commission's operations in
recent times: The Treloar report arising from the 1984 meat industry inquiry, and the
Lindsay report arising from the 1992 meat industry review. The Treloar report
recommended that the Robb Jetty abattoir should close by January 1989 on the grounds
of economic inefficiency and the fact that there was adequate slaughtering capacity
without Robb Jetty. The Lindsay report reviewed the operations and effectiveness of the
commission as required under the Act and was released in September last year. It also
recommended that the Robb Jetty abattoir should be closed on grounds similar to those
identified in the Treloar report.
The Government's policy on this issue is to phase out its current direct involvement in
abattoirs. However, in developing this policy, an extensive program of consultation was
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undertaken with a wide range of relevant individuals and organisations regarding the
future of the commission. In addition, die commission examined die potential to achieve
economies and improve operational efficiency, including the prospect of amalgamating
its operations with those of the Western Australian Meat Marketing Corporation. The
decision to phase out Government involvement in the Robb Jetty abattoir is based on
detailed consideration of its economic performance, operational efficiency and
environmental implications against the background of changing patterns in the State's
livestock tin-off.
At 30 June 1992 the abattoir had accumulated debts and financial obligations totalling
over $19m, and it currently operates at an annual loss of approximately $2m. Economic
performance cannot be improved at the present site without increased throughput. In
addition, further expenditure on new construction and equipment, estimated by the
commission at approximately $6m, would be necessary to improve operational
efficiency. Being located on Cockburn Sound, and immediately adjacent to the City of
Fremantle, Robb Jetty has been required to meet increasingly stringent targets for
effluent disposal and odour control. The need to comply with these environmental
standards significantly increases the cost of its slaughter operations. Permanent solutions
to such problems in this location would be difficult on technical grounds and extremely
expensive. With the proposed changes to lamb marketing there will be an increase in
lambs slaughtered through domestic abattoirs with a parallel reduction in the number of
lambs processed at export works, reducing further prospects for economic efficiency at
Robb Jetty.
In terminating the operations of the commission, the Bill deals with important
consequential issues in the following way: Regarding financial arrangements, die
commission's debt at 30 June 1992 was approximately $16m, comprising $9.78m in
outstanding loans and $5.93m in unfunded superannuation liability. Ongoing operational
losses in 1992-93 and 1993-94 could amount to $4m. In addition, the Government will
be required to fund redundancy payments and accrued annual leave estimated for 30 June
1994 at approximately $2.5m and $1.5m respectively. These amounts, totalling some
$24m, will be written off and paid by Treasury at the taxpayers' expense. Regarding
work force arrangements, the commission has some 200 permanent staff including
approximately 20 management and office personnel, 10 supervisors. 20 maintenance or
workshop staff, 60 in associated operations and 90 slaughxerrnen. Eligible staff have
been offered the standard Government redundancy and redeployment package.
Regarding infrastructur, the Bill makes appropriate provision for the possibility that the
WA Meat Marketing Corporation may need to secure alternative arrangements for its
future lamb kill. If required, the corporation will have first call on any commission
equipment or structures that would improve the operational and/or economic efficiency
of its slaughter anrngements. The remaining commission infrastructure will be sold,
salvaged or demolished to achieve the best economic outcome, Finally, the
commission's =%sponsibility for the operation of the Midland saleyards will be transferred
to the Western Australian Meat Industry Authority.
The second part of this Bill deals with the Western Australian Meat Industry Authority,
which was established by the Western Australian Meat Industry Authority Act in 1976.
The principal functions of the authority are to approve and keep under review the
capacity, throughput and operational standards for all abattoirs in Western Australia; to
implement and control caxcase branding schemes; and to provide policy advice to the
Minister on all matters related to the efficient functioning of the livestock and meat
industry.
Statutory-based meat industry authorities also function in other Australian States but their
size and scope vary considerably. This variation relates largely to the respective roles of
other Government agencies in meat inspection, especially the Commonwealth
Department of Primary Industries and State Departnents of Agriculture and Health. In
Queensland, New South Wales and Victoria the meat industry authorities are relatively
large organisations that not only control livestock saleyards. abattoirs and associated
meat processing establishments, but also are responsible for meat inspection services
within domestic abattoirs.
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The Western Australian Meat Industry Authority is in contrast a very small operation.
Being serviced by the Department of Agriculture it has no staff, does not charge any
licence fees, and operates at minimal cost on an operational budget of approximately
$20 000 per annum. Meat inspection at domestic abattoirs is controlled by the local shire
health surveyors under the general supervision of the Health Department of Western
Australia. Over recent years the authority has worked closely with the Health
Department to upgrade the State's major domestic works to the Australian code for
construcdion and equipment of abattoirs. By 30 June this year, almost aln major domestic
abattoirs, totalling some 20 works, were approved as complying with the national code.
These abattoirs; are not subject to any throughput restrictions and are now able to trade
throughout Australia. The authority has also been working closely with the Health
Department to ensure appropriate levels of meat inspection at all domestic abattoirs and
the introuction of quality assurance programs in the domestic abattoir industry.
It is the Government's intention that the authority should take a more proactive role
aimed at improving efficiency and lifting productivity in the State's livestock marketing,
slaughter and wholesale meat processing industries. In accordance with this objective,
the amendments introduced within the Bill redefine the authority's principal functions
to -

survey and keep under review the facilities available for the sale of livestock, the
slaughter of animals and the processing of carcases for human consumption;
where appropriate, approve these premises and facilities;
implement branding schemes for carcases and meat which will define quality
characteristics and assist in product marketing from producer through to
consumer, and
assume responsibility for the Midland livestock saleyaids.

In addition, t authority will continue to advise the Minister generally, and especially on
future requirements in the State, with respect to saleyards, abattoirs and other processing
works.
In order to effectively carry out these functions, the composition of the authority will be
modified to include two abattoir representatives, one of whom will represent domestic
abattoirs and the other export abattoirs. The current representation of Government
abattoirs will be terminated and replaced by one member to represent the Minister. The
existing positions representing the Department of Agriculture, the wholesale and retail
meat industry, abattoir employees and two members to represent the interests of
producers of meat will be retained.
In remodelling the Meat Industry Authority, it is the Government's intention to appoint
an independent chairperson and, as far as possible, establish the authority's operations
separate from the Department of Agriculture. In accordance with current convention, the
Bill will provide the Milnister with the power to give directions in writing to the authority
regarding the performance of its functions generally, or on any particular matter. In view
of the fact that the authority will assume responsibility for the Midland livestock
saleyards, it has been necessary to insent provisions enabling the authority to control
property and undertake financial transactions including appropriate funding arrangements
with Treasury and compliance with the provisions of the Financial Administration and
Audit Act.
The Bill will strengthen the current provisions within the Act for controlling branding
schemes for carcases and meat and in policing these schemes for the benefit of producers,
processors and consumers generally. Recent events have highlighted the ne-ed to
strengthen the powers of inspectors in examining product not only in abattoirs but also at
associated processing works and other establishments where meat may be processed.
The authority will therefore overview the entire meat industry by including livestock
saleyards, abattoirs and other wholesale meat processing establishments within its scope
The Bill makes provision for the possibility of future regulations to prescibe any fees or
charges that may be payable under the Act in relation to any approved functions
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regarding salcyards, abattoirs and other processing works. This provision would only be
used in so far as it may, in the future, be necessary to enable cost recovery for essential
authority functions.
The Marketing of Meat Act established the Lamb Marketing Board in 1972. The Act
was amended in 1986 to establish the Western Austrlian Meat Marketing Corporation
with expanded powers enabling it to trade in meat other than lamb. The Act is the
vehicle by which the corporation operates its compulsory acquisition scheme for all lamb
slaughtered in Western Australia. The Bill will amend the Marketing of Meat Act to
modify the operations of the Meat Marketing Corporation in accordance with the
Government's decision to enable certain categories of lamb to be exempted from
compulsory acquisition. This provision will be used to exempt domestic lamb. Western
Australia is the only State to have a statutory marketing authority for lamb. The
Marketing of Meat Act requires the corporation to compulsorily acquire all lamb at the
point of slaughter. The corporation's main objective has been to provide price stability,
particularly during the peak spring turn-off, and to maxinmise returns to producers. It has
introduced a direct delivery weight and grade price schedule and has been very
successful in trading lamb surplus to domestic requirements on the export market.
However, compulsory acquisition of all lamb on the domestic market and substantial
cross-subsidisation from the out of season and domestic product to support returns for
lambs produced in peak season which must be sold on export markets has been subject to
ongoing controversy and substantial opposition from many industry sectors.
Two major investigations referred to previously when discussing the meat commission,
notably the 1984 Treloar report and 1992 Lindsay review, also examined the role of
Government intervention in lamb marketing. The Treloar report recommended that the
Lamb Marketing Board should be replaced by the Meat Marketing Corporation and the
corporation given general trading powers previously vested in the Western Australian
Meat Commission. These recommendations were implemented by the Burke
Government in 1987. However, the majority of the report's recommendations dealing
with industry concerns over the operations of the corporation, including the need to
remove cross-subsidisation between its domestic and export marketing operations, were
never implemented. The Marketing of Meat Act required the operations and
effectiveness of the corporation to be reviewed after five years. The Lindsay review met
this obligation and recommended that the powers of acquisition be removed from the
corporation and that the Act be repealed by 30 June 1994. T'he Lawrence Government
accepted the recommendation of the then Minister for Agriculture to remove acquisition
and phase in privatisation by 30 June 1995. Before coming to office, the Government
indicated that it would establish, as a matter of priority, a Western Australian meat export
trading arm to promote Western Australian meat industries. Following extensive
consultation with a wide range of individuals and organisations on the future of the
corporation it was decided to remove acquisition of domestic lamb. This will stimulate
the development of more vigorous domestic lamb production, processing and marketing
sectors. It will also foster the continued development of improved marketing strategies
between all sectors of the industry.
Regarding export lamb, the corporation has established an international reputation as a
consistent supplier of quality product and has built up substantial goodwill In order to
capitalist on these achievements and maximise opportunities for the development of new
markets with profitable returns to producers, the Government accepts that the corporation
should continue to function as a single desk seller on overseas markets. The Bill will
effectively retain the existing mechanisms that enable compulsory acquisition of all lamb
at the point of slaughter. It will, however, make provision for regulations to exempt
certain categories of lamb fronm compulsory acquisition. The current flexibility within
the existing Act enabling the corporation to trade at its discretion in other products, such
as beef, goat meat and live sheep will be retained. It will be expected that the corporation
will become more proactive in arranging forward contracts with producers. These
contracts should involve appropriate premiums for out-of-season delivery of lamb
produced to specification for particular overseas markets. To oversee these changed
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marketing arrangements the Bill reduces the membership of the corporation from nine to
eight. These wil comprise a chairperson, three Jamb producers - two of whom will be
elected - and four other members with relevant expertise in processing, export marketing,
commerce or finance. Except for the elected producers, all other members will be
appointed by the Minister.

Again, in accordance with the current convention, appropriate provisions have been
included to clarify the Minister's powers in giving written directions to the corporation
with respect to the performance of its functions, either generally or in any particular
matter. In addition, a number of redundant or unnecessary provisions have been deleted,
and other areas modified to remove ambiguity or clarify intentions. A key feature of the
new legislation involves removing the corporation's obligation to accept all Iamb. It is
proposed that the corporation must act in a totally commercial environment to naximnise
returns and should not be constrained by this requirement.
The Bill includes provisions to ensure that the corporation can implement appropriate
arrangements to slaughter lambs for the export market. It may be appropriate for the
corporation to contract its kill with an existing abattoir. Alternatively, it may be best to
establish a shareholding, partnership or joint venture arrangement with appropriate meat
industry groups. I the case of these latter options, however, any proposal by the
corporation will be subject to the approval of the Minister. The provisions of the
previous Act, requiring the Minister to review the operations and effectiveness of the
corporation, and specifically the need to continue statutory support after a period of five
years, have been retained.
In conclusion, this Bill contains a range of important initiatives which reflect the
Government's policy with respect to its future involvement in the State's meat and
livestock industries. The changes to be introduced by the Hill will provide new
opportunities for the private sector to expand its contribution to growth and profitability
in these important areas. In the short term they will provide the stimulus for both
domestic and export abattoirs to upgrade and expand their operations. The Government
recognises the need for modem, efficient and cost-effective slaughter and associated meat
processing operations as being fundamental to the future competitiveness of our livestock
industries. I commend the Bill to the House.
Debate adjourned, on motion by Hon Tomn Helm.

CENSORSHIP LAWS AMENDMENT BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon Peter Foss (Minister for Fair
Trading), read a first time.

Second Reading
HON PETER FOSS (East Metropolitan - Minister ror Fair Trading) [2.08 am]: I
move -

That the Bill be now read a second time.
The exposure of our children to graphic violence and sexually explicit material is an issue
which I anm sure concerns all of us, both as parents and legislators. This Government is
committed therefore to ensuring that the appropriate controls are in place. This Bill will
amend the Censorship of Films Act 1947 and the Video Tapes Classification and Control
Act 1987 to provide for the introduction of an MA classification for films and videos.
The Bill also contains some amendments to the definitions in the Censorship of Films
Act 1947. These amendments will change the definition of children in the legislation
from persons under 26 years of age to 15 years, which will bring the legislation into line
with the classifications used by the Commonwealth censor. New definitions for the
classification of films have also been inserted. These will simplify the legislation and
state the classifications in terms which the public will understand. The main amendment
to the existing Acts, however, is the creation of the MA classification. At the Council of
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Australian Governments' meeting in December last year, Premiers and Chief Ministers
agreed to amend State and Territory legislation to introduce a new MA classification. In
Western Australia the legislation currently provides G, PG, M and R classifications for
films and videos.
The MA classification has been introduced in response to community and, mnore
particularly, parental concerns that children under the age of 15 years are allowed to view
films and videos at the higher end of die M classification. Research carried out on behalf
of the Commonwealth Office of Film and Literature Classification, revealed considerable
public concern about the way some material is currently classified. This is best summed
up by the concern expressed with the current M classification where films such as
Crocodile Dundee and My Left Foot have the same classification as Cape Fear and The
Silence of the Lambs.
A film or video is classified as M, where the censor is of the opinion that the material
cannot be recommended for viewing by persons under 15 years of age. The proposed
amendments will instead distinguish between films and videos which are at the lower end
of the existing M classification - which will continue to be classified as M - and those at
the higher end which will constitute the new MA classification. A film or video will be
assigned an MA classification by the Office of Film and Literature Review if, in its
opinion, depictions of sex, violence or coarse language, or any combination of those
elements, are present to the extent that the film or video is unsuitable for viewing by
persons under 15 years of age. Persons under 15 years of age will be refused admission
to an MA film, unless they are accompanied by their parent or guardian. Similarly,
persons under 15 years of age will not be allowed to hire or purchase a video with an MA
classification.
It should be noted that the proposed amendments have deliberately placed the onus upon
a parent or guardian to accompany persons under 15 years of age to MA films, rather
than just an "adult". Placing the onus upon an adult would allow older brothers, sisters,
boyfriends and girlfriends to stand in place of the parent or guardian, and this would not
address the concerns which led to the MA classification being introduced.
I am sure members of the House will agree that the introduction of the MA classification
is a worthy step in the efforts being made to reduce the exposure of our young children to
violent or graphic material. Only recently it was reported that by the time children reach
14 years of age it is estimated that they have witnessed 15 000 acts of violence on
television alone. This is extremely disturbing and adds to the concerns expressed by the
Attorney General during her recent trip to New Zealand, where a criminologist she spoke
to had little doubt that film and video game violence had contributed to the violent
behaviour of some young offenders. The Government therefore has a responsibility to
address this problem - and these amendments go some way to doing that. I commend the
Bill to t House.
Debate adjourned, on motion by Hon Tom Helm.

ADJOURNMENT OF THE HOUSE - ORDINARY
HON GEORGE CASH (North Metropolitan - Leader of the House) [2.12 am)]: I
move -

That the House do now adjourn.
Adjournment Debate - Land Titles Legislation, Use of Guillotine

HON J.A. COWDELL (South West) [2.13 an: I want to offer a couple of comments
on this evening's proceedings, perhaps starting by referring to the Minister for Transport.
He should perhaps have a word with the Minister for Primary Industry about the MA and
R classifications in relation to the length of second reading speeches.
Hon E.J. Charlton: I thought we should do that, but it would reduce the length of the
second reading debate.
Hon J.A. COWDELL: Hon Jim Scott said to me earlier with respect to the proceedings
14025-11
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ibis evening that it was another great victory for democracy. I said there had been many
great victories for democracy in this Chamber, such as the defeat of legislation for die
franchise for women, the eligibility of women to stand for Parliament and to serve on
juries, the defeat of the franchise for returned servicemen, the franchise for non-
landowners, and the abolition of capital punishment. The Legislative Assembly had
reached a progressive position many years before the Council on all these matters. For
40 or 50 years this Chamber denied citizenship rights for Aborigines, maintained the
death penalty applicable to Aborigines as well as others, and denied voting rights for
Aborigines. Now we have seen the destruction of native title in this State with the use of
the guillotine for only the second time in the history of this Chamber. Mnother great
victory for democracy!
Hon George Cash: How many times has it been used in the House of Representatives
this year?
Hon T.G. Butler: What has that to do with it?
Several members interjected.
The PRESIDENT: Order! The member has only a limited time and he should be
allowed to speak.
Hon J.A. COWDELL: I was not aware that this was the House of Representatives or that
it was a lower Chamber.
Hon George Cash: What about the Senate?
Hon J.A. COWDELL: I may be corrected on that, or on the proposition that the
Government necessarily wants to follow all the procedures of the Senate. As we are
looking to the Commonwealth Government, I make the obvious comment that, this
Government having failed the Aboriginal people of Western Australia this evening, they
must now look to the Commonwealth Government once again, as they did in 1967 when
a national referendum, including a vote of the people of Western Australia, gave the
Commonwealth power over Aboriginal affairs. The Commonwealth has not failed the
Aboriginal people of Australia or those of Western Australia. The High Court has not
failed the people. The Prime Minister said in the House of Representatives last week that
he condemned -

.. that outrageous piece of law in Western Australia, about the outrageous non-
consultative tactics of the Western Australian government and its decision to try
to ram this through the upper house which has never guillotined a bill,.

He continued -

There are the rule of law men; they are all interested over there in the rule of law
until the High Court says something that does not suit them, and then they want to
put the High Court asunder. They are the rule of law people, except when the law
does not suit them.

The Prime Minister concluded appropriately -

... no stinking, rotten, foul manoeuvre by the Western Australian government
will see Aboriginal people robbed, pilfered or thieved of their land as you are
complying in that so to do. That is why we will triumph with this bill of
principle, -

That is the Commonwealth legislation. He continued -

- and why the nation will embrace it for righting a wrong 200 years in the making.
The stain of that wrong has to be finally put asunder by a decent decision with a
good piece of Commonwealth law.

Hon H.F. Moore intijected.
Hon J.A. COWDELL: I suggest that if the Minister considers the voting figures from the
last general election, that is not an apt comment.
Hon H.P. Moore: I am talking about Aboriginal groups.
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Hon J.A. CO'WDELL: Even if one followed some of the very biased opinion polls that
have been conducted lately, they do not come up with uniformity.
Hon P.R. Lightfoot: They are only biased when we are winning.
Hon J.A. COWDELL: I did not say that the Opposition was winning the polls, but the
Minister said there was no support. As Hon Tom Stephens yelled across the Chamber to
the Government, "You have misjudged the community." I amn not at all sure that is the
case but I hope it is the case. I conclude with the words of the Reverend Neville Watson
as he led the vigil on the steps of Parliament House. in a quotation from Amos -

This is the word of the Lotd I hate I despise your feasts and I take no delight in
your solemn assemblies. I reject your offerings ... because you trample on the
poor. Take away from me the noise of your hymns. . Instead let justice
flow ...

Those who mounted the vigil on the steps of this Parliament House must look for j ustfice
elsewhere than within this Chamber or this Parliament.
HON KIM CHANCE (Agricultural) [2.21 am]: Some days ago the Premier accused
me, along with my colleagues representing regional seats for the Australian Labor Party,
of being treacherous centralists.
Hon John Halden: Bob Pike would have written it again.
Hon KIM CHANCE: It may well have been. What right does the Leader of this
Government have to accuse anyone of treachery when his Government acts in a manner
which is a betrayal of the concept of democracy and of its commitment to the need for
checks and balances in a House of Review? The electorate has every right to expect
proper debate in both Houses of Parliament. Mostly, the Government's actions are a
betrayal of the Aboriginal people of Western Australia.
Hon N.F. Moore: That's rubbish.
Hon KIM CHANCE: The management of the native tidle Bill debate has been a disgrace
to this Parliament and the Government members within it; it is a disgrace from which this
Government will never recover its honour. The Government has set a precedent in this
place which will haunt it for the rest of its miserable term.
Several members inteijected.
The PRESIDENT: Order!
Hon KIM CHANCE: We gave the Government an opportunity to salvage some self-
respect and goodwill, which it seems so ready to throw away by virtue of its superior
numbers. We made an offer at an early stage for the Government to send the Bill to the
Standing Committee on Legislation, where the Government would have had the
opportunity to salvage that self-respect and goodwill. It threw that offer back in our
faces. The Legislation Committee could have - it may not have - provided a forum to
resolve the differences we have on this matter, but the Government did not want to accept
that possibility.
Hon George Cash: Four hours on four clauses, Mr Chance. We would have been here
until Christmas.
Hon KIM CHANCE: I remind the Leader of the House that clause 1. the short tide,
provided the chance for most of us to make our speeches to the second reading. We were
denied that opportunity when the Government brought in the guillotine following only
thre contributions to the second reading debate.
This Government will see its Bill thrown out of the High Court, and it will forever wear
the odium of its actions, as it rightly should. Whatever the rights and wrongs of the Bill
which has just completed its passage through dhe House, it is now history. The fact that
we were given thuce minutes to debate 30 clauses of the Bill, which addresses t issues
which Aboriginal and non-Aboriginal Australians have waited 200 years to debate, is an
incredible sadness. We have seen a despicable action here tonight.
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Hon George Cash: You set out to waste time and you achieved your objective.
Hon KIM CHANCE: The Government rushed through legislation which has far inching
consequences. -The Government's actions are fraught with danger, not just with the Bill
recently rammed through the Chamber, but also with its other legislation which affects
the lives of ordinary people. The connecting thread in each piece of legislation is that it
sets one Australian against another.
Hon E.J. Charlcon: You have done a pretty good job over the past 10 years.
Hon KIM CHANCE: The Government's legislation sets workers against employees,
workers against other workers and injured workers against insurance giants. Now, it has
set everyone against Aborigines. Worst of all, it has set this Parliament against the law of
Australia. The Government has fallen well short of its ideals in the undertakings it gave
to the electorate and in the high pround rhetoric it gave to us when it was in Opposition.
For the Leader of the Government in another place to accuse me of treachery is an attack
on the fundamental principles of democracy. The Premier accused me of treachery on
the grounds that my party stands for equal votes being given equal value; namely, the
right of each person to an equal vote. My party upholds the fundamental principle of
democracy; in fact, it is the only principle on which democracy hangs.
Hon E.J. Charlton: So 80 per cent of the world is wrong, Mr Chance?
Hon KIM CHANCE: The Premier has the sanme credibility as the Government in this
House - the credibility of a rogue. Recently a member in this House was found guilty of
contempt; his offence was one of reflecting on the impartiality of the President. The
member supported the motion to find himself guilty. However, what about the contempt
that this Government has shown to the Parliament by its gross misuse of the forms and
conventions of this House? Is it not a contempt to use the power of numbers to cut short
and prevent debate on a Bill in a House of Review? Perhaps it is not a contempt judged
by dhe rules of the House, but it is nonetheless a gross abuse of the terms of this
Parliament.
HON TOM HELM (Mining and Pastoral) (2.27 am]: I too shall make some comments
on the recent events in this place. Tonight it took us longer to read four Bills on the
Notice Paper than it did to debate 30 clauses, the preamble and title of the native title
legislation. In that time we had to vote to take care of the program set down by the
guillotine. By anybody's standards, this was an important Bill.
In the time allocated to debate the Bill, we had a choice: We could speak about the
matters which concerned us, or we could vote on them; we could not do both. If we
voted on these clauses, the time we had to speak on matters would be reduced. The
Government made us prisoners of our consciences. The quiet mob opposite gave us the
choice of voting or speakting on the Bill. It was brought to my attention that I could not
whistle in the Chamber, and I indicated to the President that we were not allowed to
speak.
Mr President, I bring to your attention - and you have commented on this previously, and
you have been here a long time - that I have never known a time when, with the
exception of a few leading plant pots on the backbench, the frontbench members have
made so many unruly interjections. The Leader of the National Party, the pseudo Liberal
in this place, spent more time interjecting on this Bill than he actually spent on his hind
legs to make a contribution to this debate that he feels so strongly about. The unruly
interjections that he made were the only contribution to the debate on the Bill that we
have just completed.
The Leader of the House, who is supposed to lead that rabble opposite - the quietest
backbench in the history of the world, and a frontbench where, with one exception, the
only one who had anything to say, and who said nothing, was Hon Max Evans; the only
contribution of the rest of them was by way of interjection - could not even keep his front
bench together.
Hon E.J. Charlton inteijected.
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Hon TOM HELM: There he goes again! Squeak up! The Leader of the House could not
even keep his frontbench together. They are the ones who are leading these unruly
interjections. It is a reflection of the shame that they must feel that many tines we had to
call for a division so that we could get a quorum in this place - remembering that it is the
Government's role to provide a quorum and to manage the business of this plac. The
Leader of die House will not even look up, he is so ashamed- He cannot rule his own
mob and he cannot manage this place, because in order to manage this place he has to tell
us we may either vote or speak, not do both. The Leader of the House should look not at
me but at the mob behind him, who are very silent, not like the noisy bower bird next to
him, because they are ashamed, and the Leader of the House should be ashamed. The
last Bill that was introduced by way of a message that you read to this place,
Mr President, was a censorship Bill. It was not concerned with the censorship of this
place, because we do not need a law to censor this place; we just need the standing
orders. The Government can keep everyone quiet by the obscenity of what we have just
gone through. That obscenity was not mentioned in that censorship Bill.
I spent 10 years in the Merchant Navy. I have visited a lot of countries in my time and I
have seen a lot of regimes. Hon Eric Chariton, the plant pot who keeps interjecting and
giggling, should listen for a while, because he does no! know the import of what the
Government is doing. The foolish man is blessed in his innocence. I can tell this
Chamber that I have seen the regimes of the communists in Cuba, Russia and China. I
have seen the dictatorships in South Africa, whether they be black or white dictatorships.
I have seen the paternal dictatorships in South America which everyone thought were a
good idea. I was in South America when Allande was in power and when Pinochet took
over. I have seen all those changes take place and I have pitied those people who were in
that position.
The fact that the Government and the Leader of the House moved the land titles Bill
really is irrelevant. It is the way they did it. Members should not forget that the
Opposition in this place was making the defence. We were prepared to use the only
means at our disposal - the power of our rhetoric - but the Government used the standing
orders. In my experience - and it is probably more than the experience of most members
in this Chamber - I have been exposed to other types of government, but this is the best.
The Government has taken a dangerous step today in using the guillotine and the gag,
because once we take away people's right to speak, we undermine the whole system.
Hon George Cash: What about the Senate?
The PRESIDENT: Order! I ask members to stop their interjecting. I cannot understand
Ministers on the front bench. They are causing more trouble in this place than I have
seen in all the years that I have been here with their constant interjections, which send
this place into disrepute. I ask you to stop that, and Hon Tom Butler is included in that
on the back bench.
Hon TOM HELM: That is no excuse. I do not defend the Senate, the House of
Representatives, the Queensland Parliament, the New South Wales Parliament, or any
other Parliament for that matter. I know what happens when elected representatives are
not allowed to have a say. Hon Bruce Donaldson has been a councillor for long enough
to know that it causes ructions in council chambers. At any place, whether it be a
workshop or anywhere else, to deny people the right to have a say is the worst thing that
one can do.
It is not a matter of our allowing this Bill to go through or stopping this Bill. The
Government knows that there is no way that we can stop this Bill from going through.
The Government has taken us down the road of those dictatorships. Mr President, I do
not know how to describe a person who does not learn from history. One does not need
to go back too far in the history of the western world to see how communities and
societies, whether it be the Nazis, the communists, left wing dictators or right wing
dictators, have been defeated for the simple reaon that they think they know better, so
they do not listen. One of the major thrusts of what the President has said int this place to
all of us is that we may not like what we hear but we have to listen. The day we stop
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listening is the day we take up the gun, the bayonet or the bomb. The day we stop
listening is the day we take that step, and we never know where it will lead.
The Government has done it once, and perhaps it has got a taste of blood and thinks it
can do it again. The Government has the numbers and, sure, it can do it. The
Commonwealth Parliamentary Association, the Chair and we in this place Will be worth
nothing because people will have no alternative but to turn to violence and to put in
Governments which may at first appear to be sweetness and light but are the paternal
dictatorships that we have seen around the world, particularly in South Africa and South
America. I think every country in the world has been the victim of some sont of
dictatorship of whatever philosophy. This system of government, with all its faults, is the
best in the world. We should not abuse it. We should not spoil it. The Government has
to learn the lesson, because it will be too late once it has gone too far down the track.
HON N.D. GRIFFITHS (East Metropolitan) [2.36 aml]: A few weeks ago, I had the
pleasure of attending a meeting in this building of the Western Australian branch of the
Commonwealth Parliamentary Association. At that meeting, I heard you speak,
Mr President; I heard other members of this House and of another place speak; and I also
heard Mr Speaker talk about a trip he had made to the United Kingdom, where he met a
number of fellow parliamentarians who played a role in Parliaments which carried on the
Westminster tradition. Mr Speaker referred to one gentleman who gave him what he
described - and I am paraphrasing his words - as the essence of our system of
parliamentary government; namely, that the majority have their way but the minority
have their say. Tonight, certainly the majority have had their way, but the minority have
not had their say. That is a matter of regret; some would use stronger language such as
shame. That is a matter that the people of Western Australia will take into account when
they next have an opportunity to vote.
I have in my hand a copy of a document titled "Order of the Day No. 4 Land (Tides and
Traditional Usage) Bill 1993 Sessional Order - Time Management'. For the benefit of
the record, I wish it to be known that the sessional order for the final stages of the Bill
which was the centrepiece of what rook place in the sitting commencing at 2.30 pm on I
December, and which is continuing, was as follows: Committee stage, pans 3 to 6
inclusive, vote to finish at 12.15 am; schedule, vote to finish at 12.30 am; preamble, vote
to finish at 12.45 am; title, vote to finish at 1.05 am; adoption of final report from
Committee of the Whole, vote to finish at 1.10 am; and third reading, vote to finish at
1.15 am.
The purposes of that, Mr President, were to stifle debate, to prevent the people of
Western Australia having a record of the Opposition's view and the view of others on
what the Opposition considers to be the pernicious nature of a piece of legislation which
this House has now passed. The legislation concerned so-called native tide. I have heard
Hon Norman Moore refer to the Prime Minister, Mr Keating, and what goes on in the
House of Representatives, so I thought I would take the opportunity of informing the
House of some of what Mr Keating had to say when he delivered his second reading
speech on the Federal Government's Native Tide Bill. I am reading from the document
headed "Second Reading Speech Native Title Bill 1993" and I am quoting the words of
the Prime Minister of Australia who members will recall won an election on 13 Murch
1993, making it five in a row for his party, which we proudly represent in this Chamber.
We look forward to his making it six in a row, and the "oncers" over there can enjoy that
prospect because it will surely happen.
Hon Tom Helm: They couldn't lose.
Hon N.D. GRIFFITHS: That bunch of losers, watch them!
Mr Keating said -

The High Court has determined that Australian law should nor, as Justice Brennan
said, be "frozen in an era of racial discrimination". Its decision in the Mabo case
ended the pernicious legal deceit of terna nulfius for all of Australia - and for all
time.
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Some would have it otherwise. To continue -

The Court described the situation faced by Aboriginal people after European
settlement. The Court saw a 'conflagration of oppression and conflict which was,
over the following century, to spread across the continent to dispossess, degrade
and devastate the Aboriginal people". They faced "deprivation of the religious.
cultural and economic sustenance which the land provides" and were left as
"intruders in their own homes".
To deny these basic facts would be to deny history - and no self-respecting
democracy can deny its history. To deny these facts would be to deny part of
ourselves as Australians.
This is not guilt: it is recognising the truth. The truth about the past and, equally.
the truth about our contemporary reality. It is not a symptom of guilt to look
reality in the eye - it is a symptom of guilt to look away, to deny what is thene.
But what is worse than guilt, surely, is irresponsibility. To see what is there and
not act upon it - that is a symnptom of weakness. That is a failure.

We have seen tonight, I regret to say, failure on the part of the Government of Western
Australia to honour its primary responsibility; namely, to govern, to legislate - when it
chooses to legislate - with the concurrence of Parliament for the peace, order and good
government of Western Australia. This Government has not so provided
Question put and passed.

House adjourned at 2.43 an (Thursday)

a

8575



QUESTIONS WITHOUT NOTICE

TRANSPERTH BUSES - BREASTFEEDING INQUIRY
860. Hon JOHN HALDEN to the Minister for Transport:

(I) What has been the result of the Minister's inquiry into the incident
involving a 16 year old mother being ejected from a Transprth bus for
breascfeeding her baby?

(2) What action will the Minister be taking to ensure Trnnsperth does not eject
mothers who need to breastfe;,d from Transperth buse?

Hon E.J. CHARLTON replied:

It is important to ensure that what has been alleged to have happened is
checked properly and extensively so that all facts are known. If such an
incident occurred, it should not have. However, we should not wildly
accuse a bus driver of doing something unless it can be properly
substantiated. Thai person also has rights. As a consequence of this
morning's comments, we have undertaken as far as possible at this time
inquiries to ascertain what happened. I have a brief summary of events
which I am happy to table, if required. The bus driver who drove
yesterday's 1533 bus from Warwick station has said that there was no
incident of the nature alleged by the young woman. The young woman in
question has been spoken to and has been unable to give any description
of the driver she claims evicted her from the bus.
This afternoon, a Transperth official travelled on the 1533 bus from
Warwick, which is the bus on which the young woman said she travelled
yesterday. The purpose of the exercise was to ascertain if anyone who
witnessed the alleged occurrence yesterday was on the same bus today. A
woman who got off at the bus stop at which the young woman said she
was forced from the bus yesterday has signed a statement saying that no
incident occurred. To make sure that the young woman was not confused
over which bus she took, Transperth carried out a similar exercise of
interviewing the drivers on bus services either side of the 1533 bus. No
evidence supporting the woman's story has emerged at this stage.
Regulation 29 of the Metropolitan Perth Passenger Transport Trust Act
gives powers to a bus operator or conductor to warn or evict a passenger
for offensive dress or behaviour. That is not to say that it gives the bus
driver authority to do what allegedly occurred in this case. it is not a basis
for evicting a woman from a bus for the perfectly natural act of
breastfeeding her child. I caution those who are following this story
closely that there are some major inconsistencies in the information
gathered so far. The situation is far from conclusive. The investigation
will be thorough and is continuing. As soon as I have further details, I
will report on the outcome. From early this morning, both my office and
Transperth have tried to follow up every lead to get information and to
have the young lady substantiate what has happened with evidence. So
far, nothing has been forthcoming.

RAFFLES - RETURNS TO OFFICE OF RACING AN]) GAMING
861. Hon A.J.G. MacTIERNAN to the Minister for Racing and Gaming:

In view of community concern over the percentage of funds raised through
charity raffles going to professional fundraising companies, can the
Minister table the returns to the Office of Racing and Gaming of various
charity raffles held over the last two years?
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Hon MAX EVANS replied:
I ask that the question be put on notice. In the vicinity of 5 000 raffles
have been conducted over the past two years.

Hon John Halden: You are lucky we didn't ask you to quote them.
Hon MAX EVANS: Given time, I might have. I will obtain the information for

the member.
YOUNGER, RAY - OFFICE OF RACING AND GAMING CHIEF

INVESTIGATIVE OFFICER, RELIEVED OF DUTIES
862. Hon A.J.G. MacTIERNAN to the Minister for Racing and Gaming:

(1) Has the chief investigative officer of the Office of Racing and Gaming,
Mr Ray Younger, recently been relieved of his duties?

(2) If so, when did that take place and for what reason?
Hon MAX EVANS replied:
(1)-(2)

I ask that the question be put on notice.
RAFFLES - REGULATION CHANGES

863. Hon A.J.G. MacTIERNAN to the Minister for Racing and Gaming:
With reference to the Minister's about-face on regulations governing
charity raffles, I ask -

(1) Was the Minister directed by the Premier to change his position?
(2) Which senior members of the coalition counselled the Minister to

change the regulations governing charity raffles?
Hon MAX EVANS replied:
(1)-(2) A number of senior members of Parliament mentioned it to me. I do not

intend to mention their names.
Hon John Halden: That was the Premier. Thiank you. That's confirmned it.

Ducking and hiding, are we?
The PRESIDENT: Order! Let us hear the Minister's answer.
Hon MAX EVANS: A particular body, which I will not name in Hansard,

worked out that if the expenses of a raffle exceeded 60 per cent - in other
words, takings were down because the car being raffled was not the
flavour of the month - it would not have been able to conduct any more
raffles, which generate $250 000 each. In that case, it would either close
its doors or move into lotteries and make further money. If organisations
conduct raffles in which the expenses exceed 60 per cent, including the
prize, they will have to close down. That appeared to be absurd. I have
moved to have a legal document drawn up so that organisations which
conduct large raffles will be able to engage a telemarketing group to
conduct the raffle and retain a percentage of the total take.
The matter of a 60 per cent limit on raffles was brought up early in my
term of office. Some extreme examples have been highlighted in the
media, but there are thousands of other organisations which are going
about the business of conducting raffles in a proper fashion. With lotto,
on occasions all tickets am not sold. If the lotto prize is increased to $5mi,
people stop buying tickets in the Sim prize and the take drops off. In
August, lotto was conducted over three weeks for huge prize money. By
the third week, people had lost interest and the takings were greatly
reduced. That is happening with raffles. If the take decreases and the
prize is fixed, organisations can easily exceed the 60 per cent limit.
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EDUCATION - FUNDING, COMMONWEALTH INVOLVEMENT
864. Hon LA. COWDELL to the Minister for Education:

(1) Has the Minister sought to have other Liberal and coalition Governments
join him in a move to end direct Commonwealth involvement in the
funding of school education and/or tertiary education?

(2) How successful has he been?
Hon NEF. MOORE replied:

Members, particularly the Leader of the Opposition, will be aware that
there is an Australian Education Council meeting in Hobart on Friday.
That meeting will include all State and Commonwealth Ministers for
Education. A meeting of the Ministers of Vocational Education and
Training will also be held on Friday in Hobant and a meeting of the
Australian National Training Authority will be held on Thursday
afternoon. That body is run by a ministerial council of which I am a
member.
I have some motions on notice for the AEC and MOVET meetings in
respect to the relationship between the State and the Commonwealth. The
thrust of the motion is that the meeting declare its belief that education is a
primary responsibility of the States and that the Commonwealth should
desist from continuing to provide tied grants for educational purposes.
T'he reason is that the Commonwealth is virtually determining the
priorities for education expenditure in the States. I will be seekcing the
concurrence of that conference to agree with the point of view expressed
in the motion.
I will be seekcing also at the ANTA meeting to prevent the Commonwealth
from changing legislation in relation to the ANTA agreement which
would give the Commonwealth Minister the power to direct how the funds
are spent bearing in mind that the Commonwealth is supposed to be a
partner in the ANTA arrangement. I have requested a pair from the
Opposition to attend these two meetings. However, I was advised in
writing yesterday that the pair had not been granted. Therefore, there is
now some doubt about whether I will be able to attend any of those
meetings. I certainly cannot attend the ANTA meeting tomorrow to
defend the State's position and I will probably not be able to attend the
AEC and MOVET meetings on Friday even though this year is Western
Australia's year to chair these meetings and I am supposed to be the
chairman. A fundamental principle which applies to the granting of pairs
has been completely abrogated by the Opposition. Every other House in
Australia has a guillotine of some sort and you know, Mr President, and I
know how often it gets used.

Several members interjected.
The PRESIDENT: Order! I have let the answer go on for far too long anyway

and the Minister has gone off onto something different.
EDUCATION - FUNDING, COMMONWEALTH INVOLVEMENT

865. Hon L.A. COWDELL to the Minister for Education:
Has the Minister consulted with non-Government school peak bodies on
his plan to end Commonwealth involvement in education funding? if so,
did he obtain their agreement to his strtegy or goals?

Hon N.E. MOOREB replied.
No, because the motion will apply only to Government school funding and
not to non-Governmenit school funding.
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EDUCATION - FUNDING, STATE BUDGET CONTINGENCIES
866. Hon J.A. COWDELL to the Minister for Education:

Should the Minister's confrontation with the Commonwealth and other
Governments at the ALEC meeting if he attends this week lead to
uncertainty in the flow of Commonwealth education funding, has the
Minister arranged Budget contingencies that will guarantee the
continuation of educational programs?

Hon N.F. MOORE replied:
I assume that the member is suggesting that, if the ALEC meeting declares
a belief that education is the primary responsibility of the State, somehow
or other the Commonwealth will withdraw funds. If the honourable
member knows something that I do not know and that is that the Federal
Minister, Mr Free, or his counterpart, Mr Beazley, has some intention of
punishing the States financially if they dare to declare that education is a
primary responsibility of the States, the member should tell us now so that
we all know where he is coming from in the Labor Party. The bottom line
is that I have a motion on the notice paper of the ALEC meeting which says
that the States should be funded for educational purposes without the
grants having strings attached to them. That is a perfectly legitimate
motion. If its passage means that the Commonwealth will withdraw those
funds altogether. I suggest that the Commonwealth Minister should tell us
now because that is the sort of threat and bullying tactic that I am sick of
from the Minister, Mr Beazley who, whenever somebody seeks to do
something he does not like, threatens to take away money. Mr Cowdell
should tell us whether he has that in mind. He has not told me and I
would be interested if that is the action the Minister proposes to take.

EDUCATION - NATIONAL CURRICULUM INITIATIVES, STATE
INVOLVEMENT

867. Hon J.A. COWDELL to the Minister for Education:
My previous question and this one have nothing to do with any implied
threat, nor do I represent the Commonwealth Government or the Greens
senators in this Chamber. Does the Minister plan to have any involvement
from this State in national curriculum initiatives after the AEC conference
in Hobant at the end of this week?

Hon N.E. MOORE replied:
I am hoping desperately that I can be a part of the conference decisions
made in Hobart on Friday. It seems that with the pair arrangement the
best I will be able to do is to catch the "midnight horror" on Thursday
night, arrive in Hobart at 8.30 am on Friday and get to the meeting by
9.00 am to take the chair. If members opposite think that is the best that
they can allow the Minister representing their State at a national
conference of Ministers to do, I will have to do it. However, in respect of
the national curriculum initiatives, I am not about selling out Western
Australia's educational decision-making capabilities to the Federal
Government. It is my view, and the view of many other people in this
country, that a national uniform curriculum for education is not the way
for this country to go. We believe that it is important that we continue
with State education systems with a collaborative, cooperative approach
between the various systems to determine what is excellent educational
practise. It seems that, when we have uniformity, we get the lowest
common denominator. That is the concern that I and that many educators
have about the process for the national curriculum that the Federal
Government is seeking to implement. I make the point also that my
predecessor was part of the process that was leading towards the
Commonwealth taking over school education in Western Australia and in
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all States of Australia. I am opposed to that, If the Opposition believes
dint education should be run by the Commonwealth, it should say so. It
should not pretend on the one band that it supports Western Australia and
then go along with the Commonwealth and some of the other Labor States
to give die responsibility for school education to the Commonwealth.

SCHOOLS - PRIORITY SCHOOLS PROGRAM
868. Hon KIM CHANCE to the Minister for Education:

Does the Minister support the continuation of the priority schools program
and other programs currently funded under the national equities program
for schools?

Hon NEF. MOORE replied:
The priorIties schools program has been a very successful program. The
only problem that I have with it is that the funds are provided by the
Commonwealth on a tied basis; that is, the funds are available to the States
provided they are used in certain ways. I happen to believe that we are big
enough and grown up enough in Western Australia, no matter whether we
are Labor or Liberal, to make decisions about what is best for students in
our schools in Western Australia. The money is created in Western
Australia. Canberra does not create money, it spends it. It also sells
everybody who contributes to its coffers that it is its money and that we
will do with it what Canberra determines. I happen to believe that the
Commonwealth should give us the money and let us decide our priorities.
[ support die PSB program because it does a good job. However, it is a
devolved process of funding and people at the local level make decisions
about how is is spent. I support that proposal but I would prefer the
Commonwealth to get out of these strings-attached contributions to the
States, give us the money, and let us use our expertise and local
knowledge to spend it in what we determine is in the best interests of our
students.

SCHOOLS - CAPITrAL WORKS, COMMONWEALTH FUNDING
869. Hon KIM CHANCE to the Minister for Finance:

What would be the impact of the Government's debt management strategy
on the borrowings of all State agencies requiring borrowing for capital
works if there was an end to Commonwealth funding for capital works in
State schools?

Hon MAX EVANS replied:
Disastrous.

SCHOOLS - GREENBUSHES PRIMARY
Tin Mining Company, Structural Damage

870. Hon DOUG WENN to the Minister for Education:
I have spoken so die Minister about the Greenbushes Primary School. He
is aware that a tin mining company is about so start mining very close to
the school, and this includes blasting.
(1) Will the Minister advise whether he or the ministry has

investigated the possibility of structural damage to the primary
school?

(2) If so, has the department approached Gwalia Consolidated Ltd, the
company involved, regarding compensation for any damage that
may be caused by the blasting?

Hon N.F. MOORE replied:
(l)-(2) I ask the member to put that question on notice. I am not sure what is the

ministry has done regarding the Greenbushes Primary School, although I
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am aware of the situation the member raises. I will provide full and
detailed response as soon as possible,

WESTRAIL - BUNEURY, BLAIR STREET RAILWAY RESERVE, REPORT
871. Hon DOUG WENN to the Minister for Transport:

Last week I asked the Minister a question regarding ihe railway reserve at
Bunbury, upon which the Minister gave an undertaking that he would
provide a copy of the report on which the decision was based. I also asked
him whether Prosser Engineering Pty Ltd had put forward its expression
of interest in the land. When will I receive a copy of that report?

Hon FtJ CHARLTON replied:,
Had the member gone straight to his office instead of coming into the
Chamber for question time, he would have found the report there,

SHALAKS - ESSENTIAL OILS PROCESSING PLANT
872. Hon BOB THOMAS to the Minister for Lands:

Some notice of this question has been given. The Albany Advertiser on
30 November reported that an Indian company, Shalaks, was soon to
commence construction of an essential oils processing plant at the Down
Road industrial park which would be fully operational by April 1994.
(1) Has the company purchased land in the industrial park?
(2) What is the size of the block purchased?
(3) Where is the block located in the park?
(4) What was the purchase price of the block?
(5) Was the price of the block discounted at all?
(6) What extra work is required to be undertaken in order for the block

to be fully serviced to the satisfaction of Shalaks?
(7) How much of the cost of the work will be met from the budget of

the Great Southern Development Authority?
Hon GEORGE CASH replied:

I thank the member for some notice of the question.
(1) Yes, by way of a contract of sale.
(2) The block is sized 2.5 ha.
(3) It is located on the corner of Albany Hfighway and Down Road.
(4) The purchase price was $70 000.
(5) No. However, $32 500 was provided by the Great Southern

Development Authority as an assistance to industry.
(6) None. .Road, water and electricity supplies have all been

completed.
(7) None.

SCHOOLS - BUS SERVICES
Students Living 4.S km from School Policy; Marandoo, Tom Price Prknawy School

873. Hon KIM CHANCE to the Minister for Education:
(1) Does the Government have a policy of providing bus services for children

living outside a 4.5 kmn radius of the school which they attend?
(2) Does the Government provide bus services for children living at

Maraudoo and attending Tom Price Primary School?
(3) if not will such services be provided and when?
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Hon N.F. MOORE replied:
(1) The policy is that students who live more than 4.5 km from the school

they attend are entitled to a free bus trip.
(2)-(3) At the moment no transport is provided for the students at Marandoo.

However, the ministry is negotiating with the mining company to ensure
that appropriate transport is provided to meet the needs.

MOTOR VEHICLE THIRD PARTY INSURANCE - $50 LEVY
Pensioners' Rebate, Notification

874. Hon MARK NEVILL to the Minister for Finance:
What steps have been taken to advise the thousands of Western Australian
pensioners who are unaware of their entitlement to exemption from the
$50 motor vehicle third parry insurance levy?

Hon MAX EVANS replied:
For the first month following the introduction of this scheme a hiccup
occurred regarding the rebate of the levy. I understand that all pensioners
who are entitled to the rebate are receiving the rebate on the premium and
the levy. Regarding how one would notify all pensioners, I have not put
that matter to the test.

SMITH, WAYDE - FINANCIAL REPORT, MANN REVIEW
875. Hon AI.G. MEcTIERNAN to the Leader of the House representing the Premier:

(1) Was any deadline set for the review of the member for Wanneroo's
financial report by Mr Stephen Mann?

(2) If not, why not?
(3) Was any fee negotiated for the review of the member for Wanneroo's-

financial report by Mr Stephen Mann?
(4) If nor why not?
(5) If cost was not a factor, on what basis was Mr Mann selected to review the

member for Wannerco's financial report?
(6) When does the Premier expect the report by Mr Stephen Mann to be

completed?
Hon GEORGE CASH replied:

I thank the member for some notice of this question. The Premier has
provided the following reply.
(1) No.
(2) It was not necessary.
(3) These were normal commercial rates.
(4) Not applicable.
(5) Mr Mann was selected on the basis of highly professional work for

the Royal Commission into Commercial Activities of Government
and Other Manoers.

(6) This part of the question was not contained in the original
questions submitted through mae to the Premier. Therefore, I
cannot provide an answer.

FERRIES - DEPARTURE TIMETABLES, DEPARTMENTAL
876. Hon SAM PIANTADOSI to the Minister for Transport:

Will the Minister con irn which department is responsible for the
regulation of departure timetables for ferries travelling in the Swan River
and to Rotinest Island?
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Hon E.J. CHARLTON replied:
The Department of Marine and Harbours is responsible.

FERRIES - DEPARTURE TIMETABLES, BREACHES
877. Hon SAM PIANTADOSI to the Minister for Transport:

Can the Minister confirm what action will be taken against operators for
any continuing breaches regarding departure arrangements made with the
Department of Marine and Harbours?

Hon E.J CHARLTON replied:
If any such problem has occurred, or occurs in the future, obviously the
appropriate information would be made available to the Department of
Marine and Harbours. Consequently, it would deal with the matter.

INDUSTRIAL RELATIONS LEGISLATION - INFORMATION PACKAGE
TRANSLATED INTO NON-ENGLISH LANGUAGES

878. Hon SAM PIANTADOSI to the Leader of the House:
Will he give an assurance that the information package released today by
the Minister for Labour Relations to inform the community about the
functions and operations of the industrial relations legislation will be
translated into the many non-English languages found in our community,
as the Minister promised in the other House and as was confirmed by the
Minister handling the Bills in this House?

Hon GEORGE CASH replied:
The member will recognise that the area of multicultural and ethnic affairs
is not my ministerial responsibility.

Hon Sam Piantadosi: An assurance was given in this House.
Hon GEORGE CASH: Given Hon Sam Piantadosi's interest in ethnic and

multicultural affairs, I give an undertaking to the member that I will raise
the matter to which he refers with the Minister for Labour Relations in an
attempt to convince him that the documents outlined in the question
should be translated into a number of non-English languages.

INDUSTRIAL RELATIONS LEGISLATION - INFORMATION PACKAGE
TRANSLATED INTO NON-ENGLISH LANGUAGES

879. Hon SAM PIANTADOSI to the Leader of the House:
The Minister in the other place gave such an undertaking, and that was
repeated by the Minister handling the Bill in this House. We already have
an undertaking. Will the Leader of the House as a member of Cabinet
ensure that the undertaking is carried out?

Hon GEORGE CASH replied:
I would like to believe I have the authority to assure the House of many
things. However, the best I can do for the member is to take the matter up
with the relevant Ministers; I have said I will do that. I will make clear to
the Ministers Hon Sam Piantadosi's interest in the area and attempt to
ensure that the assurance which apparently has been given - although I
have no knowledge of this -

Hon Sam Piantadosi: Hansard has.
Hon GEORGE CASH: - is carried out.
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